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“The Convention on the Rights of Persons with Disabilities will mark the beginning of a new era in
which they will have the same rights and opportunities as everyone else”

UN Secretary-General 1997-2006, Kofi Annan
CHAPTER 1

INTRODUCTION

1. Introducing the CRPD and the overall research

The present research aims to analyse the impact of the UN Convention on the Rights of Persons with
Disabilities (CRPD hereinafter) on the EU legal order and governance. To this end, it will focus on

three different dimensions: international human rights law, EU law and domestic law.

The CRPD was formally adopted by the UN General Assembly in December 2006 and entered into
force in May 2008.1 It represents the first human rights Convention introduced in the new millennium
and the most recent enforceable instrument provided by the United Nations in the context of the
international human rights protection. The Convention is also the first human treaty to be open for
signature by regional integration organisations and the European Union become a party to the CPRD
in November 2009. It is worth noting that the CRPD has now been signed by 160 countries worldwide
and ratified by 174.2 This means that it is one of the most widely ratified international treaties which
can effectively and positively address the rights of persons with disabilities across the globe.® In

particular, the EU’s ratification of the Convention establishes a clear obligation in law for its

provisions to be taken into account in interpreting EU primary and secondary legislation.

1 Convention on the Rights of Persons with Disabilities, G.A. Res. 61/106 (2007). The Convention on the Rights of
Persons with Disabilities and its Optional Protocol was adopted on 13 December 2006 at the United Nations Headquarters
in New York, and was opened for signature on 30 March 2007.
2 Data provided by the UN Division for Social Policy and Development Disability.
8 S. Quinlivan, 'The United Nations Convention on the Rights of Persons with Disabilities: An Introduction’
(2012) 13 ERA Forum 71.
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The Convention does not introduce new rights under international human rights law, but it seeks to
ensure the correct interpretation and implementation of existing human rights obligations.* The
primary objective of the Convention is to obligate States Parties to provide general measures in order
to ensure and promote the full realisation of all human rights and fundamental freedoms for all
persons with disabilities without discrimination of any kind on the basis of disability. To this end,
Article 4 demands “the adoption of all appropriate legislative, administrative and other measures for
the implementation of the rights recognised in the Convention, including the necessary legislation to
modify or abolish existing laws, regulations, customs and practices that constitute discrimination

against persons with disabilities”.

The CRPD represents a remarkable improvement to the legal protection of the rights of persons with
disabilities. It embraces a human rights approach according to which persons with disabilities are
considered as rights bearers who can enjoy all human rights and fundamental freedoms on an equal
basis with others. This understanding of disability rejects the traditional social welfare or medical
model that depicts certain categories of individuals as objects of pity and charity.> In order to achieve
the ambitious goals of the human rights approach, the CRPD enshrines a substantive model of
equality that acknowledges diversity and aims to ensure that individuals in different situations are
treated differently. By doing so, it moves away from the formal concept of equality in accordance
with “things that are alike should be treated alike”.® This approach fails to address the concrete
differences of vulnerable groups of individuals and does not confer a right or a benefit on the basis
of a personal or physical characteristic. The cornerstone of the substantive model of equality adopted
by the CRPD is the obligation to provide reasonable accommodation for persons with disabilities.

This duty is crucial to enable persons with disabilities to have access to, participate in, or advance in

4 G. Quinn, The United Nations Convention on the rights of persons with disabilities: toward a new international politics
of disability (2009-2010) 15 Texas Journal on Civil Liberties & Civil Rights 33.
5> M. Stein and P. Stein, Beyond disability rights (2007) 58 Hastings Law Journal 1203.
6 Aristotle, 3 Ethica Nicomachea, 112-117, 1131a-1131b, Ackrill, J. L. and Urmson J. O. (eds.), W. Ross translation,
(Oxford University Press, 1980).

9



employment. It requires an adjustment or a modification of the environment to accommodate the
specific needs or characteristics of persons with disabilities and eliminate such disadvantages in

comparison with others.

Against this background, it may be argued that the CRPD shows the legal potential to improve the
protection of persons with disabilities by clarifying and broadening the personal and material scope

of the existing instruments of international human rights law.

2. Research questions and objectives: EU equality law

This research has been guided by the following research questions:

1. How is the CRPD impacting the legal protection of persons with disabilities in the
EU legal order?

2. Does EU equality law comply with international human rights law?

3. Is the CJEU’s understanding of the prohibition of discrimination in line with the
CRPD?

4. What is the legal status of the CRPD in the EU legal framework?

5. What is the state of play of the proposed Horizontal Directive?

The central goal of this research is to critically assess the impact of the CRPD on EU equality law
and the extent to which the CRPD has influenced the current EU legal framework with a particular
focus on the implementation of the Directive 2000/78/EC.” The Framework Equality Framework
Directive is the main piece of EU legislation that aims to combat discrimination on grounds of
disability in the workplace. It embodies a specific prohibition of direct and indirect discrimination on
grounds of disability (Article 2) and the obligation to provide reasonable accommodation (Article 5).

The research objective is to examine whether the judicial interpretation of the Court of Justice of the

" Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in
employment and occupation, [2000] OJ L303/16.
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European Union (CJEU) with regard to the Directive 2000/78 does or does not comply with the new
legal background delineated by the CRPD. The case law of the CJEU that concerns the
implementation of the prohibition of discrimination on grounds of disability will also be critically

analysed.

The EU ratification of an international human rights treaty represents an unprecedented event which
raises several issues in terms of the legal validity and effects of the CRPD’s provisions. This research
will therefore seek to examine the interplay between the CRPD and EU law in order to identify the
legal status of the Convention within the EU legal framework. The judicial reasoning and
understanding of the Convention will be assessed by taking into account the most relevant CJEU’s

judgements.

This study will also investigate the evolution of the legislative process that characterises the so-called
Horizontal Directive.® In 2008, the Commission presented a proposal for a Directive which addresses
discrimination on grounds of disability, religion or belief, age or sexual orientation in both the public
and private sector, concerning access to social protection, education, goods and services. It sets out a
general framework to combat discrimination beyond the field of employment and occupation by
means of a horizontal approach. However, eight years after the Commission issued its proposal,
negotiations are still under way. This doctoral thesis aims to identify the main political and legal
obstacles that jeopardise the final adoption of the Horizontal Directive via an analysis of the

legislative process and the substantive content of last version of the Council’s draft.

2.1 EU governance

Another research objective of the present study is to analyse how the EU accession to the CRPD is

affecting EU governance. In this regard, this research will answer the following key questions:

8 Proposal for a Council Directive on implementing the principle of equal treatment between persons irrespective of
religion or belief, disability, age or sexual orientation [2008] COM/2008/0426.
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1. Does the EU independent framework provide an effective mechanism to monitor the
CRPD’s implementation?
2. s the open method of coordination an appropriate governance model to monitor the

CPRD’s implementation?

It is worth noting that the Convention encompasses a new mechanism to monitor its implementation
at regional and national levels.® Article 33 of the CRPD requires a monitoring framework that
includes: i) a national or regional focal point; ii) an independent mechanism to promote, protect and
monitor the implementation of the Convention; iii) civil society organisations. As a result, the EU
established an independent framework to monitor the CRPD that involves the European Parliament
Petitions Committee (PET]I), the European Ombudsman, the European Commission, the EU Agency
for Fundamental Rights (FRA) and the European Disability Forum (EDF). This comprehensive

framework operates in the legislative and policy sector falling within the scope of EU powers.

This study will argue that the monitoring system required by Article 33 CRPD reflects mechanisms
and procedures which are usually associated with experimentalist governance. The EU has crafted a
governance model that mirrors the open method of coordination (OMC). The OMC is a system to
coordinate policies among Member States through procedures of soft law with the purpose of
achieving EU objectives.X® The participation of different actors, such as civil society organisation and
stakeholders, is considered a positive and innovative characteristic of the decision-making process

provided by the OMC.

This research intends to assess the functions of the EU institutions involved in the governance

mechanisms to monitor the CRPD’s implementation. In particular, it will examine whether the

European Parliament and civil society organisations are influential within the EU independent

° G. De Beco, Article 33(2) of the UN Convention on the Rights of Persons with Disabilities: another role for national
human rights institutions? (2011) 29 Netherlands Quarterly Human Rights, 84.
10 C. M. Radaelli, The Open Method of Coordination: A new governance architecture for the European Union, Swedish
Institute for European Policy Studies (2003).

12



framework. The final objective is to evaluate the effectiveness of the governance mechanisms adopted

by the EU to monitor the implementation of the CRPD.

2.2 International human rights law and global governance

The research questions are the following:

1. Has the CPRD introduced an innovative paradigm of substantive equality and non-
discrimination under international human rights law?
2. Is the model of participatory democracy adopted by the CRPD feasible for improving

the EU decision-making process?

To fully understand the impact of the CRPD on EU equality law, this research will also outline the
main legal developments introduced by the Convention in the area of non-discrimination and equality.
The analysis will focus on the theoretical framework of equality provided by the CRPD and other
international human rights treaties. Specific attention will be given to the model of substantive
equality, the obligation to provide reasonable accommodation and the concept of multiple and
intersectional discrimination. The theoretical background of the CRPD lays the foundations for the
whole research that will examine the implementation of the prohibition of discrimination on grounds
of disability in the workplace at EU and national level. The principle of equality and non-
discrimination falling under Article 5 of the CPRD constitutes the lens through which this study will

explore the legal protection of persons with disabilities.

In addition, the Convention promotes the inclusion of civil society organisations and persons with
disabilities in the decision-making process (Article 4.3). An overview of the emergence of civil
society groups in the global governance will be given in order to assess to what extent NGOs can
inform and improve the decision-making process at international level. This study will embrace a

concept of global governance intended “as a process and a state whereby public and private actors
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engage in the international regulation of societal relationships and conflicts”.'? It will be shown that
the CRPD enshrines a model of participatory democracy that requires the involvement of all relevant
stakeholders in the entire policy chain, from conception to implementation, on the basis of an
inclusive approach. This approach reflects the model of participatory democracy embodied in Article
15 of the TFEU according to which “the Union’s institutions, bodies, offices and agencies conduct
their work as openly as possible in order to ensure the participation of civil society and thus promote
good governance”. It will be submitted that the CRPD is a positive model when it comes to promoting

the structured participation of civil society groups in the EU decision-making process.

2.3 National case studies

A crucial objective of the CRPD is the promotion of the rights of persons with disabilities in the open
labour market. Article 27 of the Convention lays down that States Parties have to recognise the right
of persons with disabilities to work, on an equal basis with others; this includes the right to the
opportunity to gain a living by work freely chosen or accepted in a labour market and a work
environment that are open, inclusive and accessible to persons with disabilities. The main provision
to ensure the right to work is the duty to provide reasonable accommodations for persons with
disabilities in the workplace (Art. 27(i)). The concept of reasonable accommodation is specifically
defined by the UN Convention and includes all the necessary and appropriate modification and
adjustments not imposing a disproportionate or undue burden, where needed in a particular case, to
ensure to persons with disabilities the enjoyment or exercise on an equal basis with others of all

human rights and fundamental freedoms.

This research sought to investigate the implementation of the duty to provide reasonable
accommodation at national level so as to identify the impact of the CRPD on national legal system

by underlying positive and negative judicial practices with regard to the interpretation of the

11 B. Kohler-Koch, B. Rittenberger, Review Article: the Governance turn in EU studies (2006) 3 Journal of Common
Market Studies, 205.
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obligation to accommodate persons with disabilities in the workplace. To this end, this study has
adopted a comparative approach and will offer a comparative assessment of disability equality law in

the US and Canada, the UK and Italy.

The key research questions are:

1. Does the American Disability Act (ADA) effectively foster the protection of persons
with disabilities?

2.  What are the main differences in the US and Canada in relation to the concept of
disability and the duty to accommodate?

3. How has the duty to accommodate been implemented in the UK and Italy and may

one of these two legal systems be said to offer a better implementation model?

The US and Canada were selected primarily due to the fruitful nature of a comparison between two
federal systems offering a different approach; the US benefits from a comprehensive piece of
legislation, i.e., the American Disability Act (ADA), whereas Canada lacks an overarching act for the
protection of persons with disabilities. An account of American disability law is also crucial to
understand EU equality law, as it has been shaped in part by legal developments in the US as well as
other legal systems. To quote Gerard Quinn and Eilionoir Flynn, “the past, present and future of EU
disability law and policy are a story of intellectual borrowings, of takings and givings”.**> US and EU
disability discrimination laws are highly interconnected in terms of legal principles and judicial
practices. The “civil rights" model of disability that underpins discrimination law in the United States
has been absorbed within the EU legal framework and enshrined in the Framework Equality

Directive.

12.G. Quinn & E. Flynn, “Transatlantic borrowings: the past and future of EU non-discrimination Law and Policy on the
ground of disability” (2012) 60 American Journal of Comparative Law 23.
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The inclusion of the UK and Italy in this study is also useful to the extent that it allows for a
comparison between a system where a national piece of legislation (i.e. the UK Equality Act) is
implemented in compliance with the CPRD to a national legal system lacking an exhaustive
legislation in relation to disability. While UK Equality law encompasses a comprehensive piece of
legislation to tackle discrimination, Italy is characterised by a ‘fragmented’ and unharmonised legal
framework in the field of equality and non-discrimination. This comparative analysis will also help
identify the different implementation of the CRPD at national level, by considering the pure dualist
system of the UK and the monistic legal system of Italy that promotes the integration of supranational

and domestic norms.

To sum up, the overall comparative approach seeks to analyse the extent to which comprehensive
and horizontal pieces of legislations can facilitate or improve the protection of persons with
disabilities at national level. The final objective of this research is to identify positive and negative
practices as regards the implementation of the obligation to provide reasonable accommodation on

the workplace.

3. Thesis structure

The present doctoral thesis is composed of three main parts. Part one offers an analysis of the
international legal framework (Chapter 2), while Part two focuses on EU law and governance

(Chapters 3 and 4). Part three covers national cases studies (Chapters 5 and 6).

Chapter two (this introduction being Chapter 1) will examine two main subjects: the substantive
concept of equality and non-discrimination on grounds of disability and the model of participatory
democracy underpinning the CRPD. An overview of the development of the notion of equality under
international human rights law will be offered. The theoretical model of equality enshrined in the
CRPD will be the main point of reference to interpret and critically analyse the equality and non-

discrimination norms of the EU legal framework. The Convention embraces a comprehensive and
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transformative concept of equality which takes into account the specific differences of vulnerable
groups and reinforce the legal protection of persons with disabilities. This approach is characterised
by an overarching definition of direct and indirect discriminations (Art. 2), the objective to ensure
multidimensional equality (Arts. 6 — 7), the fundamental obligation to provide reasonable
accommodation (Art. 2) and the duty to launch affirmative action programs (Art. 27).%3 The
Convention not only abandons the asymmetrical model of equality, but it formalises a substantive
paradigm of equality which addresses those structural disadvantages that jeopardise the full
enjoyment of fundamental rights. Moreover, the CRPD’s adoption symbolises a positive practice of
participatory democracy which offers significant guidelines to structure the participation of civil
society in the EU political decision-making process. In this regard, the extent to which civil society
organisations contributed to shape the final draft of the CRPD will be illustrated. Participatory
democracy enhances the legitimacy and transparency of international governance by opening up
decisional procedures and involving more experts and organisations in adopting and delivering
policy. The unprecedented level of participation of civil society groups in the CRPD’s negotiations
brought about significant results with regard to the legal protection of persons with disabilities. In
particular, the adoption of a social model of disability and the concept of multiple discrimination are
mainly due to the lobbying activities of civil society organisations. The CRPD highlights the
beneficial outcomes of consulting civil society in the decision-making process and may represent
good practice to foster participatory democracy at EU level. The CPRD’s negotiations show that the
participation of civil society groups in the decision-making process should be structured on the basis
of precise and formal rules that ensure the “representativeness” and “expertise” of civil society

organisations.

13 0.M. Arnardottir, A future of multidimensional Disadvantage Equality? in O.M. Arnardottir & G. Quinn (Eds.) The
United Nations Convention on the Rights of Persons with Disabilities: European and Scandinavian perspectives, pp. 320
(Leiden: Martinus Nijhoff, 2009).

17



Chapter three will provide a comprehensive overview of the prohibition of discrimination on grounds
of disability under EU equality law. In particular, the legal meaning of disability, the concept of
multiple and intersectional discrimination and the obligation to provide reasonable accommodation
will be examined. To this end, the CJEU’s leading cases will be critically explored and the legal status
of the CPRD under EU law will be assessed. This research will demonstrate that the CJEU is
gradually moving away from the social model of disability and the substantive paradigm of equality
embraced by the CRPD. The CJEU wrongfully focuses its analysis on the individual impairment itself
rather than on the final consequences of the deficiency. The return to an outdated medical model of
disability reveals a cautious and conservative approach of the CJEU that narrows the substantive
content of EU equality law. The Court’s judgements also exhibit an inadequate approach with regard
to multiple and intersectional discrimination. The CJEU’s reasoning reflects a flaw in the EU legal
order which is still characterised by a single-ground equality paradigm. The lack of a legal instrument
which recognises discriminations based on the intersection of two or more grounds compromises the
effective protection of vulnerable individuals and leaves a significant gap in the EU legal framework.
Last but not least, a critical assessment of the political and legal developments of the pending proposal
for a new Directive regarding equality and non-discrimination on grounds of disability beyond the
employment area will be offered. It will be shown that the last Council instrument is not fully in line
with the CRPD. The Council’s draft significantly diverges from the initial Commission proposal and
disregards the major amendments presented by the Parliament. The Council’s last instrument leaves
out the field of °‘social advantages’, the ‘anticipatory’ obligation to provide reasonable
accommodation on workplace and the prohibition of multiple and intersectional discrimination from
the scope of the Directive. This approach of the Council reflects a political compromise that privileges

those Member States which would be the most affected by the Directive’s adoption.

Chapter four will focus on EU governance and the independent framework for promoting, protecting

and monitoring the CRPD at EU level. This chapter will explore whether the governance mechanisms
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adopted by the EU are effectively fostering the implementation of the CPRD. The mechanisms
established according to Article 33 CRPD marginalise the European Parliament, the body closest to
European citizens and civil society organisations, which lacks formal structures to adequately monitor
the CRPD’s implementation. In addition, this research found that the main shortcoming of the existing
EU independent framework is represented by the reporting and benchmarking process. The majority
of Member States fail to regularly produce clear and analytical evidence with regard to the
implementation of disability policies. As a result, the Commission cannot carry out rigorous
assessments of the rights of persons with disabilities at national level. The reporting methods and the
coordination mechanisms of the open method of coordination should be improved in order to
effectively mainstream disability in the EU. To this end, i) the objectives of the Disability Strategy
2010-2020 should be enhanced by developing precise timeframes and key performance indicators;
ii) clear procedures and deterrents should be introduced to penalise non-cooperation of the Member
States and iii) precise responsibilities and duties should be assigned to the EU bodies that participate

in the open method of coordination.

Chapter five adopts a comparative approach to illustrate how the duty to provide reasonable
accommodation is applied beyond the EU legal context. In this regard, the judicial interpretation of
the concept of disability and the obligation to accommodate in the U.S and Canada will be analysed.
This chapter highlights how American Courts still embrace a formal model of equality, whereas the
Canadian Supreme Court handed down promising decisions that promote substantive equality and a
social understanding of disability in compliance with the CRPD. American judges are reluctant to
apply a socio-political model of disability according to which disability results from the failure of
society to advance the rights of persons with disabilities. In addition, the US Supreme Court merely
considers the obligation to provide reasonable accommodations as a “charitable” provision that aims
to ensure preferential treatments for persons with disabilities and places burdensome obligations on

employees. By contrast, the Canadian Supreme Court rightfully endorses a concept of reasonable
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accommodation that requires a structural change of the legal framework by removing able-bodied
norms and introducing diversity in all new norms.** It also adopts a flexible and open concept of
disability that takes into account several factors such as the subjective component of being considered
disabled and those biomedical, social or technological elements that are continuously evolving in
society. The judicial interpretation of the Canadian Supreme Court may constitute a leading model

for the judiciary to implement substantive equality at national and international level.

Chapter six will offer a comparative assessment of the legal framework regarding disability equality
law in the UK and Italy. The primary aim of this chapter is to explore the impact of the CPRD at
national level by taking into account the main judgements in relation to reasonable accommodation
in order to determine best practices. The legal content and the limit of the obligation to provide
reasonable accommodation will be examined. This chapter describes how British courts are gradually
rejecting the substantive model of equality adopted by the House of Lords in Archibald. The cases
examined prove that reasonable accommodations are often perceived more as a privilege rather than
a right of workers with disabilities in the UK legal order. Italian courts, on the other hand, are
positively promoting an objective and functional understanding of the duty to provide reasonable
accommodation which takes into account both the necessity of removing a particular barrier for the
worker with disabilities and the proportionality of the measure that should not impose an undue
burden on the employer. Moreover, this chapter illustrates that the CRPD and EU equality law have
a more relevant impact in the Italian legal framework compared to the British one. UK courts do not
make references to the Convention in order to interpret the concept of reasonable accommodation.
This approach compromises the legal protection of persons with disabilities and does not contribute
to improve the interpretation of the Equality Act. UK judges also hesitate to specifically mention EU

law provisions when deciding cases affecting the rights of persons with disabilities. The UK judiciary

14 D. Pothier, Tackling disability discrimination at work: toward a systemic approach, (2010) 4 McGill Journal of Law
and Health 1.
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is characterised by the emergence of a “protectionist” approach with regard to supranational law that
reduces the impact of EU and international law in the domestic system. By contrast, Italian judges
are more likely to explicitly refer to the provisions of international law when deciding legal issues
that are not properly regulated at national level. This approach reflects the fact that international
obligations have an “infra-constitutional” nature and must be considered as interposed standards
between the Constitution and ordinary law. To the same extent, Italian judges explicitly mention
CJEU’s judgements and the Directive 2000/78 to define the concept of reasonable accommodation.
The Italian legal framework promotes a monistic approach that recognises the coexistence of

supranational norms which can permeate the domestic legal order.

Chapter seven will offer a final evaluation and summary of the main findings of the overall research.
The final chapter will provide critical remarks and recommendations on how to improve the legal

understanding and interpretation of the prohibition of discrimination on grounds of disability.

4. Methodology: Doctrinal and comparative approaches

The present study is based on a traditional doctrinal approach which provides a systematic review of
the rules governing disability equality law and examines the interplay between those rules.® It will
illustrate the main areas of difficulty in order to identify legal gaps and suggest future developments
with regard to the interpretation of those norms. To this end, the analysis will focus on the primary
sources of the law: treaties, primary and secondary legislation as well as case law.%® This method
seeks to recognise the nature and content of international and EU law that address the rights of persons

with disabilities. However, doctrinal research does not aim to merely locate secondary information,

15 T. Hutchinson and N. Duncan, Defining and describing what we do: doctrinal legal research (2012) 17 Deakin law
review 83.
16 See for instance, M.H. Redish, ‘The Federal Courts, Judicial Restraint, and the Importance of Analyzing Legal
Doctrine’ (1985) 85 Columbia Law Review 1378.
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but to enable scholars to offer a critical and transversal analysis of the primary sources of legal

doctrine.t’

The present doctoral thesis will therefore take into account leading judgements of the UN Committee
on the Rights of Persons with Disabilities and of the CJEU in relation to the prohibition of
discrimination on grounds of disability. The judicial understanding of the concept of equality will be
critically examined and linked to those international and EU legal instruments that ensure the
protection of persons with disabilities. This research will clarify the current state of law by providing
a comprehensive and coherent presentation of disability equality law at international, European and
national levels. In order to interpret and examine primary sources, the present study will also rely on
legal scholarship and the research carried out by international civil society organisations in relation

to the implementation of the CRPD.

The traditional doctrinal methodology will be combined with the comparative legal approach which
represents a valuable instrument of learning and knowledge.'® By comparing the law of one country
with another, commonalities and key dissimilarities between different legal systems may be
identified.'® To the same extent, the close examination of those divergent approaches adopted by
national courts in relation to similar norms may assist to determine the appropriate understanding (or

not) of certain legal obligations.

This comparative method will be employed when analysing the impact of the CRPD and EU law at
national level. This will give a specific understanding of how equality obligations and, in particular,
the obligation to provide reasonable accommodation has been concretely implemented by national
judges. The comparison of different models of disability legislation and judicial reasoning concerning

equality will be used to underline the existence of various legal frameworks delineated by Member

17T, Hutchinson, Researching and Writing in Law (Reuters Thomson, 3rd ed, 2010), p. 7.
18 J. M. Smit, Elgar Encyclopedia of Comparative Law (Elgar Publsihing, Second edition, 2006).
19 G. Samuel, ‘Comparative Law and Jurisprudence’ (1998) 47(4) International and Comparative Law Quarterly 817,
825.
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States to protect persons with disabilities. Moreover, the comparative approach will allow us to draw
lessons and good practices at national level with the purpose to evaluate the effectiveness of those
laws introduced by State Parties under the CRPD. The comparative research will not be limited to a
mere comparison of legal rules, but will also take into account the way the law has been interpreted
in practice by courts.?° The choice to compare two European countries, in this case the UK and Italy,
derives from the objective to evaluate the process of harmonising disability equality law within the
EU legal system. By contrast, the comparison between the U.S. and Canada aims to assess how
disability law is applied beyond the EU context and to what extent the American legal framework has

influenced EU equality law.

An analytical method will be adopted to examine the obligation to provide reasonable
accommodation in different legal systems and detect common parts and differences in the
understanding of this duty. This approach implies the identification of an ‘ideal type’ that will allow
ranking legal concepts and rules on a scale according to the degree they fit with the core
characteristics of the ‘ideal type’.?! The ideal concept of reasonable accommodation is embodied in
the CRPD and will be used to verify whether or not national judges are interpreting the obligation to

accommodate in line with the core characteristics enshrined in the Convention.

5. Filling the research gaps

This doctoral thesis identifies research gaps with regard to: i) the implications of the CRPD for EU
equality law; ii) the status of the CRPD within the EU legal order; iii) the functioning of the EU
independent framework to monitor the CRPD’s implementation and; iv) the potential influence of the

CRPD at national level.

20 M. Van Hoecke, Methodology of Comparative Legal Research (2015) Law and Method 1.
21 1bid, p. 28.
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Leading scholars have written extensively in relation to disability discrimination at EU level, in
particular with regard to the concept of disability.?> However, the existing research lacks to point out
the exact sphere of application and the main limits of EU equality norms. This research contributes
to the academic debate on the implementation of disability rights in the EU system by
comprehensively analysing all the CJEU’s judgements addressing the prohibition of discrimination
on grounds of disability. The controversial evolution of the CJEU’s interpretation of the personal
scope of the Directive 2000/78 will be examined and a critical analysis of the single-ground approach
of EU equality law will be provided. The CJEU’s reluctance in embracing the social model of
disability and the substantive paradigm of equality demonstrates that the CPRD is not fully producing
its potential to substantially improve the protection of the rights of persons with disabilities in the

EU.

In addition, this doctoral thesis aims to bridge the research gaps which concern the correct
examination of the legal relevance of the CPRD in the EU legal system. The EU, for the first time in
its history, ratified an international human rights treaty, yet it remains unclear to what extent the
CRPD produces legal effects into the EU. This research will attempt to fill this gap by taking into
account (and criticising) the CJEU’s reasoning and the provisions of EU Treaties. In this regard, the
CJEU is narrowing the chances to invoke international norms and challenge rules of EU law by

demanding the assessment of ‘unconditional and sufficiently precise’ international provisions. This

22 See for instance, S. Quinlivan, S and C. Bruton, C., (2017) 'Defining Disability in the Employment Context:
Perspectives from the CRPD & European Union Anti-discrimination Law' In: The UN Convention on the Rights of
Persons with Disabilities: Comparative, Regional and Thematic Perspectives. Dublin: Clarus Press; A. Hendriks, The
UN disability convention and multiple discrimination: should EU nondiscrimination law be modeled accordingly? (2010)
2 European Yearbook of Disability Law 7; D. Ferri, The conclusion of the UN convention on the rights of persons with
disabilities and the EC/EU: a constitutional perspective, (2010) 2 European Yearbook of Disability Law 47; G. Quinn &
E. Flynn, “Transatlantic borrowings: the past and future of EU non-discrimination law and policy on the ground of
disability” (2012) 60 American Journal of Comparative law 23; G. Quinn, O. M. Arnardéttir, The UN Convention on the
rights of persons with disabilities European and Scandinavian perspective, (Nijhoff, 2009.); L. Waddington, “The
European Union and the United Nations Convention on the rights of persons with disabilities: a story of exclusive and
shared competences” (2011) 18 Maastricht Journal of European & Comparative law 431.
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‘protectionist’ and ‘minimalist’ approach wrongfully limits the direct effect of international

agreements in the EU legal framework.

This research also investigates how the EU is monitoring the implementation of the CRPD. Existing
research does not provide a complete analysis of the current governance mechanisms adopted at EU
level to monitor the CRPD. Several studies have been carried out to examine the national mechanisms
to implement the Convention, however there is still no broad assessment of the functioning of the EU
independent framework to monitor the CRPD’s implementation.?® It will be argued that the open
method of coordination is not the most appropriate solution to effectively implement the CRPD, but
the improvement of certain governance mechanisms will foster the achievement of the Disability

Strategy objectives.

To conclude, national case studies will be considered and explored to determine the influence of the
CRPD in domestic legal systems. The study will fill existing research gaps in the area of disability
equality law that lack specific comparative analyses of how national courts are concretely interpreting
the core equality obligations embodied under EU law and the CRPD. In particular, disability equality
law is still not properly identified as an independent discipline under Italian law and academic
research in this field is very limited. Disability equality law should be recognised as a valuable and
autonomous discipline that requires a comprehensive and systematic piece of legislation according to
international human rights law. This research will therefore put emphasis on the judicial
understanding of the obligation to provide reasonable accommodation in order to promote good
practices that may be taken into consideration by lawmakers and academic scholars. It is worth noting

that the approach of Italian courts towards the CRPD may gradually improve the protection of the

23 See for instance, G. De Beco, Article 33(2) of the Convention on the rights of persons with disabilities: another role for
national human rights institutions? (2011) 29/1 Netherlands Quarterly of Human Rights 84; G. De Beco, Study on the
Implementation of Article 33 of the UN Convention on the Rights of Persons with Disabilities in Europe (The Regional
Office for Europe of the UN High Commissioner for Human Rights 2014).

25



rights of persons with disabilities and align the interpretation of domestic equality norms with

international human right law.

The overall research finds that EU equality law still requires significant changes and improvements
to fully comply with the CRPD and strengthen the legal protection of persons with disabilities. In this
regard, the EU legislator is called to enact a new piece of legislation that takes into account the
fundamental developments introduced by the CRPD in the fields of disability and equality law. To
the same extent, the CJEU should abandon its resistance in applying the social model of disability by
embracing a substantive approach towards equality that addresses multiple and intersectional

discrimination and structural disadvantages existing in society.
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CHAPTER 2

THE CRPD: A NEW APPROACH TO EQUALITY AND GOVERNANCE

1. Equality and non-discrimination: a new approach for disabilities rights

The UN Convention on the Rights of Persons with Disabilities (CRPD) is the most complex human
rights treaty ever drafted. It mainstreams equality, intersectional diversity and inclusion. In doing so,
the CRPD reflects the remarkable evolution of international human rights law as regards the concept
of equality and the prohibition of discrimination. To put it differently, the Convention may be said to
crystallise the legal shift from a formal approach of equality to a substantive and asymmetrical model
of equality and non-discrimination. Indeed, these fundamental principles underpin the entire

Convention and bring together socio-economic rights with civil and political rights.?*

In this context, discriminations on the basis of disability are recognised as serious violations of the
inherent dignity and worth of the human person. The legal backdrop delineated by the CRPD places
the protection of persons with disabilities at the heart of international human rights law and
definitively acknowledges disability as a ground of discrimination. The main purpose of the
Convention is to promote the full and equal enjoyment of all human rights and fundamental freedoms
by all persons with disabilities. To this end, States are obligated to provide general measures in order
to ensure and promote the full realisation of all human rights for persons with disabilities without
discrimination of any kind on the basis of disability, including the necessary legislation to modify or
abolish existing laws, regulations, customs and practices that constitute discrimination against

persons with disabilities.

24 G. Quinn & E. Flynn., “Transatlantic Borrowings: The Past and Future of EU Non-Discrimination Law and Policy on
the Ground of Disability” (2012) 60 American Journal of Comparative Law 23.
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The principle of non-discrimination is embodied within the general values underlying the entire

Convention:

a) respect for inherent dignity, individual autonomy including the freedom to make one’s own choices, and
independence of persons;

b) non-discrimination;

c) full and effective participation and inclusion in society;

d) respect for difference and acceptance of persons with disabilities as part of human diversity and
humanity;

e) equality of opportunity;

f) accessibility;

g) equality between men and women;

h) respect for the evolving capacities of children with disabilities and respect for the right of children with

disabilities to preserve their identities.?

Equality norms and the prohibition of discrimination represent essential legal tools to achieve an
effective and solid framework for the protection of persons with disabilities. Normative acts and
policies often trigger discrimination against particular groups of individuals. For this reason, the
principle of equality includes procedural and substantive rules to prevent and address human rights’

violations.

The principle of equality constitutes the fundamental lens through which human rights issues will be
investigated in the present research. Equality is indeed a structural principle that provides a systematic
analytical framework to assess and examine the protection of human rights.?® The main theoretical
and practical features of the concept of equality and non-discrimination under international human
rights law will now be underlined. The aim is to outline the conceptual background that will assist

the analysis of the rights of persons with disabilities at EU and national level.

% Art. 3 of the Convention on the Rights of Persons with Disabilities and its Optional Protocol (A/RES/61/106).
26 J. Clifford, ‘Equality’ in D. Sheldon, The Oxford Handbook of International human rights law (Oxford university press
2013), p. 421.
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2. The complex and intriguing evolution of the right to equality in international law

International law encompasses an ever-changing and complex concept of equality, which is deeply
rooted in the norms for the protection of human rights. However, equality does not find a
comprehensive and clear definition in international law. As such, it has been subject to an intense
doctrinal debate. Indeed, theoretically speaking, the international legal order is characterised by the

controversial coexistence of two different approaches: formal and substantive equality.

According to the Aristotle’s notion of formal equality, “things that are alike should be treated alike”.?’

By contrast, the substantive equality’s model points out that treating individuals alike despite
disadvantage or discrimination does not tackle inequality.?® These two separate approaches entail a
distinction between negative and positives duties to promote equality. On one hand, civil and political
rights merely trigger duties of restraint which prevent the State from interfering with individual
freedom. On the other hand, socio-economic equality requires specific and positive duties on the State

in order to eliminate discriminations and disadvantages.?°

This theoretical framework shows that the concept of equality is profoundly interwoven with the
prohibition of discrimination. The principle of equality indeed demands that equal situations are
treated equally and unequal situations differently. Failure to comply with this obligation will amount
to discrimination unless the difference of treatment cannot be justified objectively and reasonably by

a legitimate aim.%° This implies that not every distinction or difference of treatment amounts to

27 Aristotle, ‘3 Ethica Nicomachea, 112-117, 1131a-1131b, Ackrill, J. L. and Urmson J. O. (eds.), W. Ross, Translation,
Oxford University Press, 1980.
28 S, Fredman, Human Rights Transformed: Positive Rights and Positive Duties (Oxford University Press, 2008). See
also, C. Barnard and B. Hepple, Substantive equality (2010) 59 Cambridge Law Journal 562.
29 1bid. It is worth noting that the distinction between civil and political rights and socio-economic rights is not strictly
accurate in the light of the new developments of international human rights law. The CRPD requires positive actions and
affirmative programmes also in relation to those civil and political rights which are merely associated to duties of
restraints. For instance, the civil and political right to a fair trial for persons with disabilities would involve significant
investments from the State to implement procedural accommodation, physical, informational and communicational
accessibility and ensure the training of court staff, judges, police officers and prison staff.
%0 See Protocol No. 12 to the Convention for the Protection of Human Rights and Fundamental Freedoms, Explanatory
Report, (ETS No. 177), para. 15.
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discrimination. For instance, the European Court of Human Rights, in the case of Abdulaziz, Cabales
and Balkandali v. the United Kingdom, concluded that: "a difference of treatment is discriminatory
if it “has no objective and reasonable justification’, that is, if it does not pursue a ‘legitimate aim’ or
if there is not a ‘reasonable relationship of proportionality between the means employed and the aim
sought to be realised’".2! It is thus commonly recognised that equality and non-discrimination are

positive and negative statements of the same principle.%?

The development of the notion of equality under international human rights law will now be
illustrated. It will be briefly shown that the CRPD’s provisions mirror the significant evolution

occurred in legal theory and practice with regard to the notion of equality.

2.1 The controversial “sameness” model

The formal model of equality is also referred to as the “sameness” or symmetrical approach. It is
based on the idea that equals have to be treated equally and unequal unequally. In doing so, it ignores
the personal characteristics of an individual. The fundamental principle that sustains the entire
paradigm of formal equality is the concept of equality before the law in accordance with all are equal
before the law and are entitled without any discrimination to equal protection of the law.3* The
approach of de jure equality avoids conferring a right or a benefit on the basis of a personal or physical
characteristic. Indeed, it only forbids direct discriminations which occur when a person is treated less
favourable than another in a comparable situation on specific grounds, such as race, sex or disability.3®

In this regard, the treatment must be different in relation to a comparable circumstance or it must be

31 Abdulaziz, Cabales and Balkandali v. the United Kingdom, Judgement of 28 May 1985, ECHR, Series A, No. 94,
paragraph 72.
32 A. Bayefsky, The Principle of Equality and Non-Discrimination in International Law (1990) 11 Human Rights Law
Journal 1.
3 0. M. Arnardéttir, A Future of Multidimensional Disadvantage Equality? in O.M Arnardottir and G. Quinn (eds.), The
UN Convention on the Rights of Persons with Disabilities: European and Scandinavian Perspectives (Martinus Nijhoff
2009), p. 41-66.
3 Avrticle 7 of the Universal Declaration of Human Rights adopted 10 December 1948 UNGA Res 217 A(11I).
% L. Waddington and A. Hendriks, The Expanding Concept of Employment Discrimination in Europe: From Direct and
Indirect Discrimination to Reasonable Accommodation Discrimination (2002) 18 The International Journal of
Comparative Labour Law and Industrial Relations 403.
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similar in comparison with a different situation. However, not all the different treatments are deemed
discriminatory, but only those measures which lack a legitimate purpose in light of the democratic

principles that regulate the social and legal order.3¢

The idea of formal equality comprises a concept of procedural justice which does not assure the
realisation of any specific result. This approach does not address the concrete differences of certain
vulnerable groups of individuals and fails to ensure the effective achievement of equality. The
application of a principle of equality, merely intended as consistent treatment, does not imply an
assessment of the legitimacy of the law, allowing the possibility to apply equally an unfair legal act.
For instance, according to Catherine Barnard, the requirement for equal treatment could be fulfilled
also by depriving both the persons compared of a particular benefit as well as by conferring the benefit

on them both.3”

In a famous decision of the European Court of Justice, Smith v Avdel Systems Ltd, it was ruled that
equalisation in pension age can be secured by either upwards or downwards equalisation (for instance
increasing the women's age to that of men).3® This judgement strictly applied the concept of equality
and laid down the compatibility of the legislation rising the pension age to 65 for women. It represents
a concrete implementation of the so-called principle of levelling down.3® This canon of protection
aims to remove inequality through a levelling-down process which worsens the situation of the
advantaged group to the same level of the disadvantaged one.*® Consequently, this approach merely
risks perpetuating unlawful discriminations and exacerbating the conditions of a particular group,

instead of enhancing the real situation of those individuals who are more assailable.

% S, Besson, The principle of non-discrimination in the Convention on the Right of the Child (2005) 13 International
Journal of Children’s Rights 433.
87 C. Barnard, EC Employment Law (2006, Oxford University Press).
38 Case of Smith v. Avdel [1994] C-408/92, ECR 1-4435.
% E. Howard, The EU Race Directive, Developing the protection against racial discrimination within EU (Routledge,
2010).
40D. L. Brake, When Equality Leaves Everyone Worse Off: The Problem of Leveling Down in Equality Law (2004) 46
William & Mary Law Review 513.

31



2.1.1 Embracing the symmetrical approach at international level

At the international level, the symmetrical approach to equality and non-discrimination noticeably
influenced the adoption of the first human rights treaties, such as the Universal Declarations of
Human Rights (UDHR), the European Convention on Human Rights (ECHR) and the two United
Nations Covenants: the International Covenant on Economic, Social and Cultural Rights (ICESCR)

and the International Covenant on Civil and Political Rights (ICCPR).*

The UDHR expressly introduced the prohibition of non-discrimination as a fundamental clause
applying to everyone, without distinction of any kind, such as race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or other status.*? This provision
acquired a significant role in the context of international law and it has been acknowledged as a norm
of customary international law in the dissenting opinion of the judge Tanaka of the ICJ.*® Article 7
of the Declaration sets forth the right to equality, according to which “all are equal before the law and
are entitled without any discrimination to equal protection of the law. All are entitled to equal
protection against any discrimination in violation of this Declaration and against any incitement to

such discrimination”.

The same model of equality has been adopted in the ICCPR; for instance Article 26 reflects those
identical words and structure of the UDHR.* Moreover, Article 2(2) of the ICESCR uses the same
language of the ICCPR, stating that “States Parties to the present Covenant undertake to guarantee

that the rights enunciated in the present Covenant will be exercised without discrimination of any

41 0. M. Arnardoéttir, A Future of Multidimensional Disadvantage Equality? in O.M Arnardottir and G. Quinn (eds.), The
UN Convention on the Rights of Persons with Disabilities: European and Scandinavian Perspectives (Martinus Nijhoff
2009), p. 47.
42 Art. 2 of the Universal Declaration of Human Rights adopted 10 December 1948 UNGA Res 217 A(I11) (UDHR).
43 See Judge Tanaka, South West Africa, Second Phase, (1966) ICJ, 293.
4 L. Weiwei, Equality and non-discrimination under international human rights law, Norwegian Centre for Human
Rights, Research Notes 03/2004.
See also Article 26 of the ICCCPR: “All persons are equal before the law and are entitled without any discrimination to
the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equal
and effective protection against discrimination on any ground such as race, color, sex, language, religion, political or
other opinion, national or social origin, property, birth or other status”.
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kind as to race, colour, sex, language, religion, political or other opinion, national or social origin,

property, birth or other status”.

It is worth noting that these influential instruments for the international protection of human rights
emphasise an open model of non-discrimination and a paradigm of formal equality. Open-ended
clauses are not bound by a strict list of discrimination grounds.*® The utilisation of the ‘or other status’
term means that the list of prohibited grounds of discrimination is not exhaustive, but on the contrary,
is purely indicative and allows the inclusion of other grounds. The open approach does not clarify the
legal standards and guidelines to assess an unequal treatment.“® As a result, the lack of a clear
demarcation between unlawful discriminations and justified treatments implies a ‘creative’
involvement of the courts, which are called upon to identify illegal conducts. This approach leaves a
wide margin of discretion to the judges in interpreting the notion of reasonable justification and the
set of prohibited treatments.*” To the same extent, the leeway stemming from the open model of non-
discrimination does not preclude the possibility to advance an unlimited amount of exceptions and
defences for justifying differentiations. This model seems therefore highly vague and inappropriate

to combat discrimination.

In addition, those international provisions concerning the prohibition of discrimination and the right
to equality cannot be considered as independent norms because their application is subordinated to
the violations of specific rights embodied in the treaty. This structure is also evident in the formulation
of Article 14 of the ECHR which lays down that “the enjoyment of the rights and freedoms set forth

in this Convention shall be secured without discrimination on any ground such as sex, race, colour,

4 D. Schiek, V. Chege, European Union Non-Discrimination Law, Comparative perspectives on multidimensional
equality law (Routledge 2009), p. 55.
4 T. Loenen, P. R. Rodrigues, Non-Discrimination Law: Comparative Perspectives (1999, Martinus Nijhoff Publishers).
47'S, Fredman, Discrimination Law (2001, Clarendon Law Series).
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language, religion, political or other opinion, national or social origin, association with a national

minority, property, birth or other status.”*®

2.1.2 Is the formal approach adequate to combat discrimination?

A significant weakness of the formal model is represented by the essential requirement of a suitable
comparator for the analysis of equality. The choice of a comparator can often be challenging and
problematic. Indeed, this requisite implies the exclusion of discriminatory grounds such as pregnancy
and disabilities which lack adequate comparators. In this context, individuals who suffer systematic
discriminations can only claim the same treatments as the privileged group despite having different
and special needs.* For instance, the case of Lisa Jacqueline Grant and South-West Trains Ltd shows
the main limits of the formal approach. *° In this case, a travel concession was denied to the lesbian
partner of a female employee. The CJEU stated that the refusal of the travel concessions to Ms Grant’s
partner did not amount to discrimination on the grounds of sex, as the rules concerning its grant
applied equally to men and women. The CJEU explained that the employers’ refusal to allow travel
concessions to the person of the same sex with whom a worker has a stable relationship did not
constitute discrimination as prohibited by Article 119 of the EC Treaty or Council Directive
75/117/EEC. The CJEU made the comparison with a hypothetical gay partner of a male employee
and concluded that there was no discrimination. By contrast, whether the comparator had been a male
employee of a female partner, the applicant would have benefited from the travel concession. This
means that there is no violation of equality law where a contested measure lacks the necessary

comparator.

4 W. Vandenhole, Non-discrimination and Equality in the View of the UN Human Rights Treaty Bodies (Antwerp,
Oxford: Intersentia, 2005).
490. M. Arnardétt, Equality and Non-Discrimination under the European Convention on Human Rights (Martinus Nijhoff
Publishers, 2003). See also Cliona J.M Kimber, Equality or Self Determination, in Conor Gearty and Adam Tomkins
(eds) Understanding Human Rights, London (Mansell Publishing, 1996).
50 Case C-249/96 Lisa Jacqueline Grant and South-West Trains Ltd (1998) CJEU. See, C. Barnard, EU Employment Law
(Oxford University Press, 2012), p. 291.
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To conclude, it may be said that this approach does not tackle those systemic problems which
permeate the legal system and does not provide normative indicators to identify illegal
differentiations. The formal conception is also strictly related to the idea according to which States
have only negative obligations and must abstain from introducing positive measures to guarantee
equality. Thence, the sameness model emerging from the legal text of the first human rights treaties
outlines ‘empty’ clauses of non-discriminations and equality. International instruments such as the
UDHR, ICCPR and ICESCR symbolised an outstanding step forward for the protection of human
rights, but they failed to recognise and accommodate the specific characteristics of vulnerable
individuals. The crucial shift from the open model of formal equality to the substantive equality

approach will now be examined.

2.2 The shift towards substantive equality: acknowledging the diversity

Substantive equality refers to the concept that individuals in different situations should be treated
differently. This model includes two significant approaches: equality of results and equality of
opportunity. Equality of results aims to reach equal outcomes through the adoption of specific
measures in favour of marginalised groups of individuals. Differently, equality of opportunity seeks
to guarantee an equal opportunity in order to gain access to a particular benefit, without assuring the

achievement of the final result.>!

The substantive model gradually assumed a leading role in international law and filled the legal
vacuum deriving from the conception of formal equality. Indeed, the adoption of the International
Convention on the Elimination of all Forms of Racial Discrimination (CERD) in 1965, along with
the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) in
1979 and the Convention on the Rights of the Child (CRC) in 1989, highlighted a fundamental and

profound change in the approach towards equality and non-discrimination.

51 Interights, Non-Discrimination in International Law: A Handbook for Practitioners (2011 Edition, London).
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The new paradigm starts to take into account the concrete differences of disadvantaged persons and
exceptionally establishes the conditions to accommodate specific biological and unalterable
characteristics. The substantive model also refuses a passive role of the State and points out the
necessity to introduce affirmative and relevant measures in the legal system for eliminating unequal
treatments. This context privileges an asymmetrical approach that focuses on group characteristics
and disadvantages. It sets out the requirements to assess the equality of a treatment and constitutes
fertile ground to address indirect discriminations. In this way, the legal analysis aims to deal with
those discriminations that continue to be perpetuated despite the application of formal equality’s

rules.

2.2.1 Substantive equality jurisprudence

The main proof of this change in human rights law is represented by the revolutionary interpretation

of the Human Rights Committee concerning Article 26 of the ICCPR.5? In the view of the Committee:

“Article 26 does not merely duplicate the guarantee already provided for in Article 2 but provides in itself
an autonomous right. It prohibits discrimination in law or in fact in any field regulated and protected by
public authorities. Article 26 is therefore concerned with the obligations imposed on States parties in regard
to their legislation and the application thereof. Thus, when legislation is adopted by a State Party, it must
comply with the requirement of Article 26 that its content should not be discriminatory. In other words, the
application of the principle of non-discrimination contained in Article 26 is not limited to those rights which

are provided for in the Covenant”.%

In its General Comment 18, the Committee underlined a renovated idea of equality and non-
discrimination, which includes normative contents and positive duties upon State Parties. The

emphasis on substantive equality also has its historical explanations. Human rights advocates and

52 Human Rights Committee, General Comment 18, Non-discrimination (Thirty-seventh session, 1989), Compilation of
General Comments and General Recommendations Adopted by Human Rights Treaty Bodies, U.N. Doc.
HRI/GEN/1/Rev.1 at 26 (1994).
53 HRC General Comment No 18, ‘Non-Discrimination’, 10.11.1989.
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civil society organisations strongly advocated for substantive equality to tackle those laws, policies
and practices bringing about systematic racial and gender discrimination. Moreover, this broader
interpretation was promoted by several academics and scholars who criticised the emptiness of the

formal model of equality.>

The departure from this model is also noticed in the jurisprudence of the ECtHR. For instance, in the
Schuler-Zgraggen case, the Court held that denying a woman her invalidity pension, when it has been
granted to men under the same circumstance, amounts to discrimination on ground of sex.>® The
Court adopted a strict scrutiny and stressed the necessity to verify the objectiveness and
reasonableness of the unequal measures. According to the Court, “the advancement of the equality of
the sexes is today a major goal in the Member States of the Council of Europe and very weighty
reasons would have to be put forward before such a difference of treatment could be regarded as
compatible with the Convention”.® This interpretation of the prohibition of discrimination on
grounds of sex is in line with the substantive concept of equality that aims to concretely ensure the

equal enjoyment of human rights for all groups of individuals.

An overview of the content of the substantive equality model will now be offered. The aim is to
investigate to what extent the principles of equality and non-discrimination evolved at the

international level.

% See P. Westen, The empty Idea of Equality (1982) 95 Harvard Law Review 537 and K. Greenawalt, How empty is the
Idea of Equality (1983) 83 Columbia Law Review 1167.
%5 case of Schuler-Zgraggen v. Switzerland (Application no. 14518/89), ECHR, p. 64.
% K. Dzehtsiarou, T. Konstadinides, T. Lock, N. O'Meara, Human Rights Law in Europe. The Influence, Overlaps and
Contradictions of the EU and the ECHR (Routledge — 2014).
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2.2.2 Affirmative actions as special measures to achieve equality

The legal shift towards equality of result is also reflected in several provisions of human rights treaties
such as the International Convention on the Elimination of all forms of Racial Discrimination (CERD)

and the Convention on the Elimination of Discrimination against Women (CEDAW).

They encompass a substantive and closed model for combating discriminations based on the
identification of specific groups.5” The closed model limits the grounds of discrimination and
enshrines guidelines to identify objective justifications for certain treatments. Both Conventions use
the same language and refer to the various types of discrimination which have the effect or purpose
of impairing or nullifying the recognition, enjoyment or exercise, on an equal footing, of human rights

and fundamental freedoms in the political, economic, social, cultural, civil or any other field.

The concept of de facto equality is the cornerstone of the CERD; the Preamble expressly refers to the
goal to guarantee the enjoyment of certain rights without distinction of any kind and to prohibit
discrimination between human beings on the grounds of race. The CERD acknowledges the
possibility to provide distinctions for the purpose of launching affirmative actions and enhancing the
social development of the various ethnic, racial and national groups. In this regard, Article 2(1) (c)
of CERD underlines the duty of the States to take policy measures and to amend, rescind, or nullify
any laws or regulations which have the effect of creating or perpetuating racial discrimination. This
framework illustrates the legitimacy of introducing positive and affirmative actions in order to reach
an effective level of equality within the society, but at the same time it identifies these measures as

exceptions. Article 1(4) states that:

“Special measures taken for the sole purpose of securing adequate advancement of certain racial or ethnic
groups or individuals requiring such protection as may be necessary in order to ensure such groups or

individuals equal enjoyment or exercise of human rights and fundamental freedoms shall not be deemed

57 D. L. Shelton, Prohibited Discrimination in International Law in The Diversity of International law: essay in honour
of professor Kalliopi K. Koufa (Aristotle Constantinides & Nlkos Zaikos eds, 2009).
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racial discrimination, provided, however, that such measures do not, as a consequence, lead to the
maintenance of separate rights for different racial groups and that they shall not be continued after the

objectives for which they were taken have been achieved”.

According to Theodor Meron, this provision marks an exception in respect to the definition of racial
discrimination and excludes affirmative actions, because it allows the adoption of “special measures”
unless they bring about “the maintenance of separate rights for different racial groups” or are
“continued after the objectives for which they were taken have been achieved”. As a result, there
would be the risk to justify discriminatory rules and exclude action programmes.>® Moreover, Article

2 (2) lays down that:

“States Parties shall, when the circumstances so warrant, take, in the social, economic, cultural and other
fields, special and concrete measures to ensure the adequate development and protection of certain racial
groups or individuals belonging to them, for the purpose of guaranteeing them the full and equal enjoyment
of human rights and fundamental freedoms. These measures shall in no case entail as a consequence the
maintenance of unequal or separate rights for different racial groups after the objectives for which they

were taken have been achieved.”

This provision guarantees wide margins of discretion to the States in order to adopt positive measures
in favour of marginalised groups by providing that, ‘when the circumstances so warrant’, they shall
take special and concrete measures to ensure the adequate protection of certain racial groups. In
addition, the provision does not set out the guidelines to identify the vulnerable individuals and the
extent to which the social, political and economic circumstances permit the issue of affirmative

measures.

The same approach has also been embraced by Article 4 of the CEDAW:

“Adoption by States Parties of temporary special measures aimed at accelerating de facto equality between

men and women shall not be considered discrimination as defined in the present Convention, but shall in

%8 T. Meron, Human Rights Law-Making in the United Nation. A critique of instruments and Processes (1986, Oxford).
39



no way entail as a consequence the maintenance of unequal or separate standards; these measures shall be

discontinued when the objectives of equality of opportunity and treatment have been achieved.”

In the context of the CEDAW, the concept of de facto equality has been confirmed in compliance
with the new developments occurring in international human rights law. However, the CEDAW
presents the same weaknesses found in CERD’s framework and reveals a substantive model of

equality in which affirmative action programmes continue to be deemed as special measures.

The approach emerging from these international instruments seems to reflect a paradigm that focuses
on the biological and immutable differences of the person rather than the social barriers preventing
individuals from the enjoyment of the rights.>® The adoption of close-model discrimination clauses
accelerated the process towards a broader and more effective protection of human rights,
accommodating the specific diversity of disadvantaged groups of individuals.®® Despite that, the
active role of the State and the duty to provide affirmative actions for implementing the prohibition
of discrimination still remain controversial issues, because they are considered as exceptions to the
formal equality model. All the international instruments examined above focus on “substantive
equality without forfeiting the merits of formal equality”.5! The final stage of the gradual

development of the concept of equality under international human rights law will now be analysed.

2.3 Beyond differences: time to recognise social barriers and positive duties

The interpretation of human rights treaties by international courts started to reinforce the concept of

equality and acknowledge those structural factors that jeopardise the concrete enjoyment of all human

% 0.M. Arnardottir, A future of multidimensional Disadvantage Equality? in O.M Arnardottir and G. Quinn (eds.), The
UN Convention on the Rights of Persons with Disabilities: European and Scandinavian Perspectives (Martinus Nijhoff
2009), p. 52.

80 S. Fredman and B. Goldblatt, Gender Equality and Human Rights, Discussion Paper UN Woman no. 4, July 2015.

61 European Commission, Directorate- General for Employment, Social Affairs and Equal Opportunities, Beyond Formal
Equality (Luxembourg, Office for Official Publications of the European Communities 2007).
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rights. The substantive model of equality was applied to recognise the positive role of the State to

tackle those social and external barriers that lead to discriminations.

For instance, the Committee on the Elimination of Discrimination against Women pointed out that
special measures taken under Article 4, Paragraph 1, by States Parties should aim to accelerate the
equal participation of women in the political, economic, social, cultural, civil or any other field. The
Committee expressly considered “the application of these measures not as an exception to the norm
of non-discrimination, but rather as an emphasis that temporary special measures are part of a
necessary strategy by States Parties directed towards the achievement of de facto or substantive
equality of women with men in the enjoyment of their human rights and fundamental freedoms™.%? In
the same recommendation, the Committee put the emphasis on the social meaning of gender, which
is an ideological and cultural construct. In this sense, gender refers to those constructed identities,

attributes and roles for women that are imposed by society.

A similar approach has been adopted by the Committee on the Elimination of Racial Discrimination
in the General Comment 8. The Committee stated that the identification of an individual, as a member
of a particular racial or ethnic group, should be based upon self-identification by the individual
concerned.® In line with this assumption, the Committee considered even the concept of descent as
a form of social construction, strongly reaffirming that discrimination based on “descent” includes
discrimination against members of communities based on forms of social stratification such as caste
and analogous systems of inherited status which nullify or impair their equal enjoyment of human

rights.*

62 Committee on the Elimination of Discriminations against Women, General recommendation No. 25, on article 4,
paragraph 1, of the Convention on the Elimination of All Forms of Discrimination against Women, on temporary special
measures, thirtieth session, 2004.
83 Committee on the Elimination of Racial Discrimination, General Recommendation 8, Membership of racial or ethnic
groups based on self-identification (Thirty-eighth session, 1990), U.N. Doc. A/45/18 at 79 (1991), reprinted in
Compilation of General Comments and General Recommendations Adopted by Human Rights Treaty Bodies, U.N. Doc.
HRINGEN\1\Rev.6 at 200 (2003).
6 UN Committee on the Elimination of Racial Discrimination (CERD), CERD General Recommendation XXIX on
Article 1, Paragraph 1, of the Convention (Descent), 1 November 2002.
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The significant evolution concerning equality and non-discrimination at the international level
emerges also in the draft of the UN Convention on the Rights of Child (CRC). To give an example,
Article 2 of the CRC lays down that State Parties are the main negative and positive duty-holders

without referring to the adoption of any special or temporary measures:®°

1. States Parties shall respect and ensure the rights set forth in the present Convention to each child within
their jurisdiction without discrimination of any kind, irrespective of the child’s or his or her parent’s or
legal guardian’s race, colour, sex, language, religion, political or other opinion, national, ethnic or social

origin, property, disability, birth or other status.

2. States Parties shall take all appropriate measures to ensure that the child is protected against all forms of
discrimination or punishment on the basis of the status, activities, expressed opinions, or beliefs of the

child’s parents, legal guardians, or family members.

The Convention promotes the introduction of specific protection measures to repair the unlawful
consequences of unequal treatments and consolidate the concept of material equality in compliance
with the new legal developments of international human rights law. 6 The application of the
Convention’s provision cannot be made dependent “upon budgetary resources” and the affirmative
obligations are not regarded as exceptional actions.®” In this general framework, the principle of non-
discrimination gradually acquired an asymmetrical and substantive connotation. This model
explicitly requires positive duties to remove social barriers that prevent the most vulnerable from the

full enjoyment of their rights.

Currently, the peak of this process is mirrored by the adoption of the UN Convention on the Rights

of Persons with Disabilities (CRPD). As it will be further explained below, the CRPD aims to redress

8 S. Besson, The principle of non-discrimination in the Convention on the Right of the Child, (2005) 13 International
Journal of Children’s Rights, p. 449.
% 1bid, p. 452.
%7 1bid, p. 453.
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inequality and encourages real disability law reform, based on a conception of non-discrimination

that goes beyond formal equality and involves a relevant category of substantive rights.6®

2.4 The prohibition of discrimination under the CRPD

The CRPD not only represents the most recent human rights treaty introduced at international level,
but also encompasses important legal developments concerning the model of equality. The
Convention embraces an overarching concept of non-discrimination, which takes into account the
specific differences of vulnerable groups and extends the legal protection in favour of persons with
disabilities. To this end, the Convention’s backdrop outlines the importance to provide affirmative
action programmes and requires an active role of States Parties. In addition, it is worth noting that the
CRPD Committee stated that the Convention is based on an “inclusive” concept of equality that
embraces and extends the substantive model of equality. The new inclusive approach to equality

implies:

(a) a fair redistributive dimension to address socioeconomic disadvantages; (b) a recognition dimension to

combat stigma, stereotyping, prejudice and violence and to recognize the dignity of human beings and their
intersectionality; (c) a participative dimension to reaffirm the social nature of people as members of social groups
and the full recognition of humanity through inclusion in society; and (d) an accommodating dimension to make

space for difference as a matter of human dignity.®

Furthermore, according to Article 5.1, “States Parties recognize that all persons are equal before and
under the law and are entitled without any discrimination to the equal protection and equal benefit of
the law”. This provision does not replicate a simple and empty concept of equality, but it triggers the
issue of legal capacity and it is closely related to several provisions of the Convention.”® The CRPD

lays down that persons with disabilities shall enjoy legal capacity on an equal basis with others in all

8 G. Quinn, the United Nations Convention on the rights of persons with disabilities: toward a new international politics
of disability (2009-2010) 15 Texas Journal on Civil Liberties & Civil Rights 33.
69 Committee on the Rights of Persons with Disabilities General comment No. 6 (2018) on equality and nondiscrimination
(26 April 2018).
0 A, Lawson, New era of False Dawn? (2006-2007) 34 Syracuse Journal of International law & Commerce 562.
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aspect of life and have the right to recognition everywhere as persons before the law."! It follows that,
persons with disabilities are deemed as bearers of rights and responsibilities,”? in need of special
protection in case they are unable to manage their affairs independently.” This provision concretely
prohibits the legislator from adopting measures that set forth the legal incapacity of persons with
disabilities and nullify their capacity to take independent decisions. In that regard, States Parties are
called upon to guarantee the access of persons with disabilities to the support they may require in
exercising their legal capacity.’”* Moreover, persons with disabilities are entitled to equal benefit of

the law and consequently to have access to justice without encountering barriers.

The approach of the Convention not only departs from the asymmetrical model of equality, but it
formalises the increasing need to ensure a clear, normative framework for the protection of an
invisible group of individuals. From the CRPD a dynamic and holistic model of equality and non-
discrimination emerges. The main evidences of this approach are constituted by a comprehensive
definition of discrimination (Art. 2), the fundamental obligation to provide reasonable
accommodation (Art. 2), the duty to launch affirmative action programs (Art. 27) and the goal to
promote multidimensional equality (Arts. 6 — 7).” The prohibition of discrimination is regulated by

Article 5(2) of the Convention which states that:

“States Parties shall prohibit all discrimination on the basis of disability and guarantee to persons with
disabilities equal and effective legal protection against discrimination on all grounds. In order to promote
equality and eliminate discrimination, States Parties shall take all appropriate steps to ensure that reasonable

accommodation is provided. Specific measures which are necessary to accelerate or achieve de facto

L Art. 12 of the Convention on the Rights of Persons with Disabilities and its Optional Protocol (A/RES/61/106).
2 A, Lawson, New era of False Dawn? 34 Syracuse Journal of International law & Commerce, p. 595.
3 See CRPD, supra note, art. 12 (5).
74 See CRPD, Art.12(3).
> 0.M. Arnardottir, O.M. Arnardottir, A future of multidimensional Disadvantage Equality? in O.M Arnardottir and G.
Quinn (eds.), The UN Convention on the Rights of Persons with Disabilities: European and Scandinavian Perspectives
(Martinus Nijhoff 2009), p. 60.
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equality of persons with disabilities shall not be considered discrimination under the terms of the present

Convention”.

This clear-cut provision expressly introduces disability as ground of discrimination under
international human rights law. To the same extent, only the Convention on the Rights of Child and
the Charter of Fundamental Rights of the European Union added disability to the potential grounds

of discrimination.

The CRPD expressly prohibits all forms of discrimination, including denial of reasonable
accommodation. A reference to indirect discrimination can also be found under Art. 2.4 of the
Convention which mentions “any distinction, exclusion or restriction on the basis of disability which
has the purpose or effect of impairing or nullifying the recognition, enjoyment or exercise, on an
equal basis with others, of all human rights”. By doing so, it notably enlarges the guarantees in favour
of disabled people, because it triggers the protection when a practice, rule, requirement or condition

seems to be neutral on its face but impacts disproportionately upon particular groups.

This legal framework reveals an innovative agenda for assuring the highest standards of protection
for persons with disabilities. The interpretation of prohibiting discrimination by the UN Committee
on the Rights of Persons with Disabilities will now be analysed. It will be shown that the CRPD

adopted a solid and comprehensive concept of substantive equality.

2.4.1 The case of H.M. vs Sweden

The Committee on the Rights of Persons with Disabilities seems to adhere to the logic and scope
underlying the Convention. For instance, in a recent decision, the Committee held that Sweden failed
to fulfil its obligations under Articles 5(1), 5(3), 19(b), 25 and 26, read alone and in conjunction with

Articles 3 (b), (d) and (e), and 4(1) (d), of the Convention.”® The claimant in the case involving

6 Views of the Committee on the Rights of Persons with Disabilities under article 5 of the Optional Protocol to the
Convention on the Rights of Persons with Disabilities (7th session) Communication No. 3/201, H.M. vs Sweden, 6
December 2010 (initial submission).
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Sweden had suffered from chronic connective tissue disorder, which led to hypermobility, severe
luxations and sub-luxations, fragile and easily damaged blood vessels, weak muscles and severe
chronic neuralgia. For this reason, she has not been able to walk or stand for eight years. The claimant
was prevented from leaving her house or being transported to hospital or rehabilitation care due to
the increased risk of injuries that may be incurred due to her impairment. The only type of
rehabilitation that could stop its progress was hydrotherapy, which in the claimant’s circumstances
would have only been practicable in an indoor pool in her house.”” To this end, the claimant applied
for obtaining the permission for an extension of approximately 63 square meters to the house, but the
request was rejected by the Orebro Local Housing Committee. The Administrative Court of Appeal
also refused the claimant’s application for planning permission. In this context, the applicant claimed
that she had been discriminated against by the decisions of the State Party’s administrative bodies
and courts and her rights to equal opportunity for rehabilitation and improved health were violated.
Furthermore, she argued that the refusals were based merely on public interest to preserve the
development plan and that a specific exception to the development plan would not have jeopardised
the surrounding area.”® On the contrary, the justifications of the Swedish Government reflect the

obsolete approach of formal quality. The State indeed emphasised that:

“the relevant act in this case, the Planning and Building Act, is applied in the same way to all, whether they
have disabilities or not. Nor are there any clauses in the Act that might lead indirectly to discrimination
against persons with disabilities. The rejection of the application for a building permit in this case is in no

way due to the author’s disability, but rather consistent with practice that applies equally to all”.”

By contrast, the Committee’s stance confirms the significance of the substantive model of equality

and non-discrimination. The Committee asserted that:

" Ibid, paragraph 2.2.
78 |bid, p. 3.1.
™ bid, paragraph 4.12.
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“A law which is applied in a neutral manner may have a discriminatory effect when the particular
circumstances of the individuals to whom it is applied are not taken into consideration. The right not to be
discriminated against in the enjoyment of the rights guaranteed under the Convention can be violated when
States, without objective and reasonable justification, fail to treat differently persons whose situations are

significantly different”.

In addition, the Committee observed that the prohibition of discrimination requires the
implementation of the duty to provide reasonable accommodations. In this regard, the access to a
hydrotherapy pool at home would have been an essential and effective mean to improve the health
needs of the claimant. Consequently, appropriate adjustments demanded a departure from the

development plan in order to guarantee the building of a hydrotherapy pool.

With this background, the Committee affirmed that the refusal of the State Party to approve the
applicant’s request for a building permit constituted a failure to accommodate the specific
circumstances of her case and her particular disability-related needs.2® The Committee therefore
considered the decisions of the Swedish authorities disproportionate, since they brought about a
discriminatory effect that adversely affected the claimant, as a person with disability, access to the
health care and rehabilitation required for her specific health condition. The Committee underlined
that the State Party is under a specific obligation to redress the violation of the claimant’s rights under
the Convention, including by reconsidering her application for a building permit for a hydrotherapy

pool.

The UN body stressed that the State Party has the legal obligation to prevent similar violations in the
future by adopting normative rules that do not have the purpose or effect of impairing or nullifying
the recognition, enjoyment or exercise of any right for persons with disabilities on an equal basis with

others.8!

8 Ibid, p. 8.12.
81 |bid, paragraph 9.
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2.4.2 The substantive content of the non-discrimination requirement

The decision of the Committee exhibits an outstanding interpretation of the prohibition of
discrimination that requires the adoption of affirmative action by the State to advance the dignity of
persons with disabilities. The equality paradigm of the CRPD crystallises the legal developments of

international human rights law.

Article 5 of CRPD concerning equality and non-discrimination is a directly justiciable clause, which
can be invoked by an individual to claim the violation of his or her rights. This provision represents
an autonomous clause and its application is not strictly subordinated to the breach of other rights
contained in the Convention. It enshrines specific obligations upon the State Party that has the positive
duty to remedy the violation by introducing those necessary and concrete measures to implement
disability rights. The State Party has also the general obligation to acknowledge the structural factors
that prevent persons with disabilities from the enjoyment of their rights. The State Party has to ensure
that its legislation and its application by domestic courts is consistent with the Convention’s

provisions.

It is noteworthy that the prohibition of discrimination triggers a dual obligation on the State Party
which has the broader duty to “prevent similar violations in the future” and eliminate the systemic
barriers affecting the national legal system. The principle of non-discrimination is not a mere and
vague guideline underlying the CRPD, but it is the keystone of the legal protection of other
fundamental provisions, such as the right to respect for home and family life, health, education, work
and employment, adequate living standards and social protection, and participation in political and

public life.?2

82 Articles 23, 24, 25, 27, 28 and 29 of the UN Convention on the rights of persons with disabilities expressly refer to the
concept of non-discrimination.
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In light of this context, it is important to point out that the duty to provide reasonable accommodation
illustrates the main non-discrimination obligation. According to the definition of Article 2 of the
Convention, reasonable accommodation means ‘“necessary and appropriate modification and
adjustments not imposing a disproportionate or undue burden, where needed in a particular case, to
ensure persons with disabilities the enjoyment or exercise on an equal basis with others of all human
rights and fundamental freedoms”. This provision has a “peculiar bridging role”, because its
application affects all rights and promotes the indivisibility of human rights.® Thus, the recognition
of the duty to guarantee reasonable accommodations within the general prohibition of non-
discrimination implies the imposition of positive obligations to identify social barriers and take
actions to remove them.®* The reasonable accommodation duty facilitates and accelerates the
pragmatic application of the commitments embodied in the concept of substantive equality. This
obligation entails the legal responsibility of different public and private actors including the State,

employers, education and health care providers, providers of goods and services and private clubs.8®

The only defence that allows a departure from the reasonable accommodation duty concerns the
concept of “disproportionate or undue burden” that should introduce a notion of progressive
realisation into the non-discrimination analysis. 8 This clause has not been explicitly defined by the
Convention, but it seems to reflect the approach of the Americans with Disabilities Act (ADA), in
accordance with an undue hardship is “an action requiring significant difficulty or expense when
considered in light of factors such as an employer’s size, financial resources, and the nature and

structure of its operation”.8” However, the Committee requires specific proofs from the State Parties

8 A. Lawson, The UN convention on the rights of persons with disabilities and European disability law: A catalyst for
cohesion? in O.M. Arnardottir & G. Quinn (Eds.) The United Nations Convention on the Rights of Persons with
Disabilities: European and Scandinavian perspectives, (Leiden: Martinus Nijhoff, 2009), p. 103.
8 J. E. Lord and R. Brown, ‘The Role of Reasonable Accommodation in Securing Substantive Equality for Persons with
Disabilities: The UN Convention on the Rights of Persons with Disabilities’ in M.H. Rioux, L.A. Basser and M. Jones
(eds), Critical Perspectives on Human Rights and Disability Policy (Martinus Nijhoff, The Hague, 2011).
& 1bid, at p. 279.
8 Art. 2(4) of the UN Convention on the rights of persons with disabilities.
87 Americans with Disabilities Act of 1990 (ADA), as amended by the ADA Amendments Act of 2008 (P.L. 110 325)
Subchapter | — employment, Sec. 12111.
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in order to demonstrate the existence of disproportionate or undue burdens and exclude consequently
the application of the duty. For instance, in the case analysed above, the individual sought appropriate
modifications and adjustments to allow the building of a hydrotherapy pool. The Committee noted
that the State Party failed to explain the extent to which these adjustments would have required
difficult expenses. It could therefore not conclude that the building of a hydrotherapy pool would

have imposed a “disproportionate or undue burden” on the State Party.%

The CRPD establishes a clear objective to accommodate persons with disabilities on an individual
basis and confers the main responsibilities to provide reasonable accommodations to the State Party,
which has the duty to adopt appropriate policies and measures including affirmative action

programmes and incentives.

To conclude, it may be said that the legal framework of the Convention is characterised by a dynamic
and transformative conception of equality and non-discrimination, which accommodates the multi-
layered disadvantages of person with disabilities. The CRPD not only abandons the formal approach
towards equality but also extends the substantive guarantees in favour of a vulnerable group of
persons. It aims to promote an active and effective role for the State Parties, which are under a positive
duty to correct inequalities. The Convention stresses the increasing complexity of human rights law,
which needs to be tailored to the specific experience of those persons who are prevented from the full
enjoyment of their rights because of social and structural barriers. The intersectional dimension of

the principle of equality embraced by the CRPD will now be examined.

2.5 Defining the concept of multiple and intersectional discrimination

The UN Convention embodies a concept of equality that takes into account both multiple and
intersectional discrimination. Article 6 CRPD expressly mentions only ‘multiple discrimination’, but

the CRPD Committee clarified that this provision, like article 7, must be regarded as “illustrative,

8 Views of the Committee on the Rights of Persons with Disabilities, H.M. vs Sweden, 6 December 2010, p. 8.5.
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rather than exhaustive, setting out obligations in respect of the two prominent examples of multiple
and intersectional discrimination.® The Committee emphasised that women and girls with disabilities
are among those groups of persons with disabilities who most often experience multiple and

intersectional discrimination.®°

The CRPD recognises the difficult conditions faced by persons with disabilities who are subject to
multiple or aggravated forms of discrimination on the basis of race, colour, sex, language, religion,
political or other opinions, national, ethnic, indigenous or social origin, property, birth, age or other
status.®® The intersectional equality approach acknowledges the failure to classify a person on the
basis of a single attribute, because various characteristics of an individual or any combination of them
may constitute grounds of discrimination.®? The adoption of this model symbolises a significant
improvement in the context of non-discrimination law, since it fills the gap between law and reality.
This gap originates from the lack of legal instruments that address discrimination based on multiple
grounds. The interaction between multiple identities and attributes increases the possibilities to suffer

from discriminations and accentuates the vulnerable conditions of disadvantaged groups.

The concept of multiple and intersectional discrimination comprises different types of situation.
According to the CRPD Committee, multiple discrimination is a ‘“situation where a person can
experience discrimination on two or several grounds, in the sense that discrimination is compounded
or aggravated”.% For instance, compound discrimination occurs when discrimination is based on two
or more grounds and each ground increases the possibilities to experience discrimination.®* The

famous UK case of Perera v Civil Service clearly illustrates this form of discrimination.® The

8 Committee on the Rights of Persons with Disabilities (2018), General Comment No. 6 on equality and non-
discrimination, UN Doc. CRPD/C/GC/6, para. 36.
% |hid.
% Preamble The States Parties to the present Convention, paragraph (p).
92p, Uccellari, Multiple Discrimination: How Law can reflect Reality (2008) 1 The Equality Rights Review 24.
% Committee on the Rights of Persons with Disabilities (2018), General Comment No. 6 on equality and non-
discrimination, UN Doc. CRPD/C/GC/6, para. 19.
% European Commission, Tackling Multiple Discrimination — Practices, Policies and laws (Luxembourg, 2007).
% Perera v Civil Service Commission (No 2) ([1983] ICR 428.
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applicant, who was born in Sri Lanka, claimed that his application for a job in the Civil Service had
been rejected on several occasions on grounds of his colour or national origin. The requirements for
the job such as age, experience in the UK, nationality and knowledge of English language operated
to exclude the claimant from successfully applying for the position. Thus, the lack of one factor did
not prevent him from the possibility to obtain the job, but every discriminatory requirement

contributed to decrease his chances to be selected for the position.

Intersectional discrimination is instead the category used to refer to a situation where two or more
inseparable grounds interact with each other and constitute the basis of discrimination. For example,
a woman with disabilities may experience discrimination for a job promotion, while at the same time

non-disabled women or men with disabilities are not excluded from the career advancement.

2.5.1 The unsatisfactory one-dimensional approach to discrimination

The first UN human rights treaties, as well as EU law and many national regulations, are informed
by the ‘single-ground approach’, which conceptualises discriminations as separate illegal acts based

on a single-ground.

This model presents evident limitations that jeopardise the effective protection of persons with a
multidimensional identity. Indeed, if an individual has been discriminated against on different
grounds, the person concerned can bring the complaint before the Court in relation to a sole ground,
choosing the most favourable ground for obtaining a positive judgement. Otherwise, the claimant is
obliged to claim alternated or cumulative grounds for introducing a judicial case.®” The famous case
of Bahl v the Law Society exemplifies the limits of the one-dimensional approach to equality. In this

case, an Asian woman claimed to have been subject to discriminatory treatments on grounds of race

% European Union Agency for Fundamental Right (FRA), Inequalities and multiple discrimination in access to and quality
of healthcare (Luxembourg, 2013).
9P, Uccellari, Multiple Discrimination: How Law can reflect Reality, 1 The Equality Rights Review 24, p. 26. See also
Bahl v The Law Society & Anor [2004] EWCA Civ 1070 (30 July 2004).
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and gender.®® The Employment Appeal Tribunal and the Court of Appeal ruled that it was not possible
to consider both grounds in the same case, although the claimant experienced them as inevitably
interconnected. It is worth noting that this legal model does not take into account the real
discriminatory experience of the individual and the impact of the intersection between different

characteristics.

As a result, the single-ground approach excludes situations from the protection of equality legislation
where the claimant cannot demonstrate the existence of a comparator who has suffered the same
treatment. For instance, a woman with disabilities, victim of intersectional discrimination, may not
successfully bring a judicial case because of the presence of non-disabled women comparators in a
claim related to gender. At the same time, in a separate complaint related to disability, the claimant
would lose the lawsuit because of the existence of men with disabilities comparators. This flaw
characterises several national legal systems that do not provide effective remedies to address the

multiple nature of the discrimination.

The single-ground approach has been embodied in the Convention on the Elimination of all Forms
of Racial Discrimination which prohibits race discrimination and does not allow for individual
complaints based on both sex and racial grounds. However, the weaknesses of this approach have
been recognised by the monitoring Committee of the CERD that acknowledged the importance to
condemn certain forms of racial discrimination towards women, specifically because of their

gender.%

This development in the interpretation of the prohibition of discrimination has also been hailed by
the General Recommendation 18 of the Committee on the Elimination of All Forms of Discrimination

against Women. The Committee addressed the issue of discrimination against women, in particular

% Bahl v The Law Society and others [2004] IRLR 799 CA.
9 Committee on the Elimination of Racial Discrimination, General Recommendation No. 25: Gender related dimensions
of racial discrimination: 20/03/2000. Gen. Rec. No. 25. (General Comments).
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those from the most disadvantaged sectors of society, such as women of African descent.’®® The
Committee noted that the claimer has been subject to multiple discrimination not only on ground of
sex, but also because of her status as a woman of African descent and her socio-economic

background.1

The last step of the legal evolution concerning the concept of multidimensional equality was the
adoption of the General Comment No. 20 of the Committee on Economic and Social and Cultural

Rights (CESCR). According to the Comment:

“Some individuals or groups of individuals face discrimination on more than one of the prohibited grounds,

for example women belonging to an ethnic or religious minority. Such cumulative discrimination has a

unique and specific impact on individuals and merits particular consideration and remedying”.1%2

The Committee on CESCR pointed out the necessity to tackle intersectional and multiple
discrimination. The jurisprudence of the international human rights bodies exhibited an increasing
interest towards multidimensional equality. In doing so, multiple and intersectional discrimination
have been gradually recognised under international law. This changing attitude mirrors the
complexity of the contents of human rights law and the multifaceted aspects informing the notion of

substantive equality.

2.5.2 Intersectional equality under the CRPD: women and children with disabilities

The Convention on the Rights of Persons with Disabilities could be said to be the first human rights
treaty that expressly provides a comprehensive framework for combating multiple and intersectional

discrimination. Article 6 states that States Parties recognise that women and girls with disabilities are

100 Committee on the Elimination of Discrimination against Women, General Recommendation 18, Disabled women
(Tenth session, 1991), U.N. Doc. A/46/38 at 3 (1993).
101 European Union agency for fundamental right (FRA), Inequalities and multiple discrimination in access to and quality
of healthcare (Luxembourg, 2013), p. 23.
102 Committee on economic, social and cultural rights, forty-second session Geneva, 4-22 may 2009 agenda item 3 general
comment No. 20 Non-discrimination in economic, social and cultural rights (art. 2, para. 2, of the International Covenant
on Economic, Social and Cultural Rights).
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subject to multiple discrimination, and in this regard, shall take measures to ensure the full and equal
enjoyment by them of all human rights and fundamental freedoms. In addition, States Parties are
called on to take all appropriate measures to ensure the full development, advancement and
empowerment of women, for the purpose of guaranteeing them the exercise and enjoyment of the
human rights and fundamental freedoms set out in the Convention.?® The CRPD legitimates the idea
according to which the combination of two inseparable grounds can bring about discriminations,
taking into account the specific condition of women and children with disabilities.!%* These groups
of individuals are extremely susceptible to experience dual forms of discrimination within the family
and society.1% It is noteworthy to outline that unequal treatments due to gender are widespread in
every region of the world and include unlawful practices such as female genital mutilation, child
marriage, the practice to compel women to become prostitutes and the ethnic tradition to deprive
women of the freedom of choice in marriage. Consequently, persons with disabilities are more

vulnerable than women and children without disabilities.

One may for instance refer to data provided by the United Nations Population Fund (UNFPA), which
shows that women and children with disabilities are more likely to be subject to sexual abuse, physical
violence and discriminatory treatments.'% The Factsheet on Persons with Disabilities also reveals
that in Orissa, India, 25 percent of women with intellectual disabilities had been raped and six percent
of women with disabilities had been forcibly sterilised.?” Moreover, according to a UNDP study, the
global literacy rate for adults with disabilities is as low as three percent, while it decreases to one

percent for women with disabilities.’®® Data concerning children with disabilities shows that 90

103 Art. 6 of the Convention on the Rights of Persons with Disabilities.
104 A.C. Hendriks, ‘UN Convention on the Rights of Persons with Disabilities’, (2007) 14 European Journal of Health
Law 273.
105 Secretariat for the Convention on the Rights of Persons with Disabilities of the Department of Economic and Social
Affairs; United Nations Population Fund; Wellesley Centres for Women, Disability Rights, Gender, and Development,
A resource tool for Action (2008).
106 1hid, Module 2-9.
107 United Nations Enable, Factsheet on Persons with Disabilities (2011).
1% Human Development Report 1998 Published for the United Nations Development Programme (UNDP) (Oxford
University Press 1998).
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percent of children with disabilities in developing countries are prevented from attending school.1%®
Women with disabilities are more disadvantaged in comparison with men with disabilities as regards
to access to education, services, employment and social assistance.!'® Thereby, women with

disabilities are less likely to be employed and have lower wages in respect to men.

The intimate combination of both gender and disability status represents a “double jeopardy” and
increases the possibilities to face discrimination in the workplace.'** The intersectional approach to
equality acknowledged by the Convention marks a remarkable improvement for the protection of
human rights at the international level, because it contemplates the multi-layered experience of
discrimination. The prohibition of multiple and intersectional discrimination contributes to reinforce
a substantive model of equality that aims to break the cycle of disadvantages and remove social
obstacles.*? By contrast, the one-dimensional approach perpetuates the limits of the formal model of

equality which does not accommodate those disadvantages of the individual’s identity.

The concept of disability will now be examined and it will be briefly shown how to interpret the

model of disability endorsed by the CRPD.

3. The CRPD’s model of disability: from a social construct towards a human rights approach

The CRPD introduces an ideal framework for tackling discriminations, and favours the true societal
adaptation to the needs of persons with disabilities. The substantive equality paradigm is supported
and reinforced by a social understanding of disability that emphasises the importance of eliminating
external barriers that jeopardise the full enjoyment of human rights for persons with disabilities. The

CRPD does not provide a strict legal definition of disability, but points out ““a soft threshold definition

109 Data are taken form the FA Flagship Initiatives of UNESCO, The Right to Education for Persons with Disabilities:
Towards Inclusion.
10 T, Emmett & E. Alant, Women and disability: exploring the interface of multiple disadvantage (2006), 23:4
Development Southern Africa 445.
11 L. Jans, & S. Stoppard, Chartbook on women and disability in the United States. An InfoUse Report (Washington
1999, DC: US Department of Education, National Institute on Disability and Rehabilitation Research).
112 5, Fredman, Discrimination Law (Oxford University Press, 2011).
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in the form of guidance which is open-ended and inclusive”.*'® The CRPD’s preamble recognises that
disability “is an evolving concept and that disability results from the interaction between persons with
impairments and attitudinal and environmental barriers”. Moreover, Art. 1 of the CRPD distinctly
sets out a concept of disability that includes those individuals “who have long-term physical, mental,
intellectual or sensory impairments which in interaction with various barriers may hinder their full

and effective participation in society on an equal basis with others”.

The CRPD enshrines a social construct of disability replacing the traditional ‘medical view” which
merely places the impairment within the individual.'* The CRPD tries to overcome the limits of the
medical model of disability, which locates the failure to meet the norm with the individual and regards
disability as an impairment that needs to be cured. The medical approach recognises disability as the
“exclusive realm of helping and medical disciplines”'® and prevents the application of the equality
principle to persons with disabilities.!*® In doing so, this model reduces persons with disabilities to
their impairments and does not acknowledge them as rights holders. By contrast, the CRPD
crystallises the concept according to which society contributes to disable persons with

impairments.t’

The social approach to disability has often been criticised because it does not consider the extent to
which individual deficiencies concretely affect persons with disabilities.!® In this regard, an

accessible and inclusive society would not equalise persons with disabilities with non-disabled

113 G, de Burca, The EU in the negotiation of the UN Disabilty Convention (2010) 35 European Law Review 174.
114 gee for instance F. Hasler, Developments in the disabled people’s movement in J. Swain et al. (Eds.), Disabling
barriers, enabling environments. (London: Sage, 1993); M. Oliver, Understanding disability: from theory to practice
(Basingstoke: Macmillan, 1996); S.Wendell,. The Rejected Body: Feminist Philosophical Reflections on Disability. (New
York: Routledge, 1996).
115 T, Degener, Disability in a Human Rights Context (2016) 5 Laws 35.
1186 Committee on the Rights of Persons with Disabilities, General comment No. 6 on equality and non-discrimination (26
April 2018).
117 p, Harpur, Embracing the new disability rights paradigm: the importance of the Convention on the Rights of Persons
with Disabilities, (2012) 27 Disability & Society 1.
118 T, Shakespeare and N. Watson, The social model of disability: an outdated ideology? (2002) 2 ‘Research in Social
Science and Disability’ 9.
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individuals.*'® However, it is worth noting that the CPRD adopts a flexible and evolving concept of
disability which takes into account the interplay between the individual impairment and the external
barriers. By doing so, it aims to overcome the main limitations of a rigid model of disability and
provides significant leeway to adapt the concept of disability to different socio-contextual

circumstances.

It may be argued that the social model provides fertile ground to build and develop a new “human
rights” approach to disability in accordance with the individual impairment must be valued as part of
human variation. The recent General Comment No. 6 on equality and non-discrimination adopted by

the CRPD Committee expressly states that the:

“Human rights model of disability recognizes that disability is a social construct and impairments must not be
taken as a legitimate ground for the denial or restriction of human rights. It acknowledges that disability is one
of several layers of identity. Hence, disability laws and policies must take the diversity of persons with

disabilities into account. It also recognizes that human rights are interdependent, interrelated and indivisible.”*?°

The reasoning of the CRPD Committee embraces the new developments in academic literature
concerning the human rights model of disability, which focuses on the inherent dignity of the human
being and the inclusion of persons with disabilities in all decisions affecting their life. The social or
contextual concept of disability embodied in the CPRD does not ignore the effects that impairments
might have upon individuals, but it seeks to promote a paradigm shift in the understanding of

disability by focusing on those final results caused by the impairment in a given social context.

It may be said that the CPRD reshapes the social model of disability and recognises impairments as
part of human diversity.'? For instance, Art. 3 of the CRPD explicitly lays down that “respect for

difference and acceptance of persons with disabilities” must be considered as part of human diversity

119 T, Shakespeare, Disability Rights and Wrongs (Abingdon, 2006), p. 51.
120 Committee on the Rights of Persons with Disabilities, General comment No. 6 on equality and non-discrimination (26
April 2018).
121 See for instance T. Degener, Disability in a Human Rights Context (2016) 5 Laws 35; P. Blanck, E. Flynn, Routledge
Handbook of Disability Law and Human Rights (Routlege 2017).
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and humanity. By doing so, it does not embrace “a radical social constructionist view of disability, in
which impairment has no underlying reality”,*?? but rightfully rejects the idea of persons with
disabilities as objects of charity, medical treatment and social assistance. The CRPD acknowledges
that persons with disabilities are subjects of rights and active members of society. To this end, it
requires the removal of those structural and external obstacles that obstruct the full enjoyment of their
fundamental rights. The objective to ensure substantive equality is assisted by a social construction
of disability that encourages the alteration of able-bodied norms and the adoption of reasonable
adjustments to accommodate persons with disabilities. The CPRD provides the tools to drive a change
in the judicial interpretation of the prohibition of discrimination on grounds of disability by expanding
the analysis beyond those individual limitations caused by a medical condition. The social model of
disability will be used as the basis of the analysis of this doctoral thesis, as the General Comment that

raised the human rights approach was adopted well after this work commenced.

The next section will briefly examine the extent to which the CRPD integrates civil and political
rights with socio-economic rights to enhance the protection of persons with disabilities. It will be
shown that a new ambitious and proactive model of rights is emerging under international human
rights law that goes beyond the simplistic dichotomy between socio-economic rights and civil and

political rights.

4. Reconceptualising the human rights dichotomy

International human rights law has traditionally been characterised by a distinction between civil and
political rights (CP) on the one side and economic, social and cultural rights (ESC) on the other one.'*

Civil and political rights are generally regarded as rights of first generation, while socio-economic

122 R, Kayess and P. French, Out of Darkness into Light? Introducing the Convention on the Rights of Persons with
Disabilities (2008) 8 Human Rights Law Review 1.
123 See generally L. Sohn, The New International Law: Protection of the Rights of Individuals rather than States (1982).
32 American University Law Review 1. See also P. Alston, Conjuring up New Human Rights: A Proposal for Quality
Control, 78 American Journal of International Law 607 (1984).
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rights as second generation rights.*>* The third generation includes the right to development, the right
to self-determination, minority rights and the right to a healthy environment. After the adoption of
the 1948 Universal and inter-American declarations of human rights which lay down a
comprehensive catalogue of rights, the drafting of subsequent global treaties has reflected the classic
division of rights into two categories. The content of the UDHR was codified into the two 1966 sister
covenants: the International Covenant on Economic, Social and Cultural Rights (ICESCR) and the

International Covenant on Civil and Political Rights (ICCPR).1%

In this context, the traditional paradigm tends to distinguish between rights on the basis of their
correspondent duties. Duties of restraints are associated with “freedom-protecting civil and political
rights”, whereas positive duties are related to “equality-promoting socio-economic rights”.1?6 As a
result, positive duties are immediately applicable; by contrast duties of restraint require to be realised
progressively.*?” Moreover, civil and political rights are considered as justiciable and inexpensive,
while social, economic and cultural rights as non-justiciable and costly. For instance, social rights
have been traditionally viewed as not imbued of legal contents and inherently not-justiciable on the

grounds that their implementation was a political matter, not a matter of law.'?8

Nowadays, this dichotomy seems to be highly contested as the most recent international treaties
adhere to a holistic and indivisible notion of human rights. For example, the EU Charter of

Fundamental Rights (EUCFR) protects both civil and political and socio-economic rights. It also has

124 T, Meron, On a hierarchy of international human rights (1986) 80 American Journal of International Law 1.
125 |, Richardson, Economic, Social and Cultural Rights (and Beyond) in the UN Human Rights Council, (2015) 15
Human Rights Law Review 409.
The International Covenant on Civil and Political Rights was adopted and opened for signature, ratification and accession
by General Assembly resolution 2200A (XXI) of 16 December 1966 and entered into force 23 March 1976.
The International Covenant on Economic, Social and Cultural Rights, was adopted and opened for signature, ratification
and accession by General Assembly resolution 2200A (XXI) of 16 December 1966 and entered into force 3 January 1976.
126 5, Fredman, Human Rights Transformed: Positive Rights and Positive Duties (Oxford University Press, 2008).
127 |bid, p.69. See also art. 2.1 of ICCPR and art.2.1 of ICESCR.
128 See Egbert W. Vierdag, The legal nature of the rights granted by the International Covenant on Economic, Social and
Cultural Rights (ICESCR) (1978) 9 Netherlands Yearbook of International Law 69.
L. Pech, Socio-economic rights jurisprudence - emerging trends in comparative and international law (Malcolm
Langford, ed., Cambridge University Press, 2007).
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been made legally binding by the Lisbon Treaty.*?° The Charter does not replicate traditional human
rights documents, but aims to integrate civil and political rights with socio-economic rights, imposing
positive and proactive duties on the State.**° According to de Blrca, the Charter does not distinguish
between justiciability and non-justiciability. It is likely to “function as a source of values and norms
[...] to influence the interpretation of EU legislative and other measures and to feed into policy-

making and into EU activities more generally”. '3

In addition, the Declaration adopted during the Vienna World Conference on Human Rights explicitly
emphasises that human rights are universal, indivisible and interdependent and interrelated.3? The
Vienna Declaration and Programme of Action underlines the obligation of the international
community to treat human rights globally in a fair and equal manner, on the same footing, and with
the same emphasis. To this end, the duty of States, regardless of their political, economic and cultural
systems, is to promote and protect all human rights and fundamental freedoms.**3 Despite that, the
international protection of socio-economic rights continues to encounter legal difficulties and
political obstacles as it demands positive and costly actions by States.?** Differently, civil and
political rights do not always trigger a positive duty upon the State to provide all the necessary

measures to guarantee the implementation of the right. This backdrop demonstrates that the

129 See S. Peers, T- Hervey, J. Kenner, A. Ward, The EU Charter of Fundamental Rights A Commentary (Oxford, Hart
Publishing 2009).
1305, Fredman, Transformation or Dilution: Fundamental Rights in the EU Social Space (2006) 12 European Law Journal
141
131 G. de Burca, ‘Fundamental Rights and Citizenship’, in B. de Witte (ed) Ten Reflections on the Constitutional Treaty
for Europe (European University Institute, 2003), p. 24.
132.On 25 June 1993, representatives of 171 States adopted by consensus the Vienna Declaration and Programme of
Action of the World Conference on Human Rights presenting to the international community a common plan for the
strengthening of human rights work around the world.
133 Vienna Declaration and Programme of Action, adopted by the World Conference on Human Rights in Vienna on 25
June 1993.
134 Statement to the Vienna Conference by the UN Committee on Economic, Social and Cultural Rights, 1993; “The
shocking reality... is that states and the international community as a whole continue to tolerate all too often breaches of
economic, social and cultural rights which, if they occurred in relation to civil and political rights, would provoke
expressions of horror and outrage and would lead to concerted calls for immediate remedial action."
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demarcation between civil and political rights and socio-economic rights is still an interesting issue

in the discourse of human rights law. %

4.1 Disabilities rights as universal and indivisible: do civil and political rights demand economic

resources?

The CRPD overturns the stark dichotomy between civil and political rights and socio-economic
rights. The Preamble specifies that a comprehensive and integral international convention is
necessary to promote and protect the rights and dignity of persons with disabilities. The emergence
of a new proactive model of rights seems crucial to redressing the profound social disadvantage of
persons with disabilities and promoting their participation in the civil, political, economic, social and
cultural spheres with equal opportunities, in both developing and developed countries. In that regard,
the States Parties reaffirm the “universality, indivisibility, interdependence and interrelatedness of all
human rights and fundamental freedoms and the need for persons with disabilities to be guaranteed
their full enjoyment without discrimination”.'3 This means that all rights require positive actions and
affirmative programmes, also those civil and political rights which are merely associated to duties of

restraints.

An overview of the most recent decisions of the Committee will now be offered. It will be
demonstrated that the implementation of civil and political rights related to persons with disabilities

implies a proactive role of the State.

In order to guarantee the participation in political and public life of persons with disabilities, the
Committee on the Rights of Persons with Disabilities pointed out the importance to enhance the active

participation of persons with disabilities in politics through affirmative action and ensure the

185 S, Fredman, Human rights transformed: Positive duties and positive rights, Legal Research Paper Series, Paper No
38/2006.
136 1hid, recital c.
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accessibility of all voting stations.'® It took note of the difficult situation of persons with hearing
impairments in accessing information due to lack of official recognition of the significance of sign
language by Hong Kong, China. The Committee highlighted those fundamental obligations stemming
from the freedom of expression and opinion, and access to information. The Committee therefore
urged Hong Kong, China, to enhance the training for and the services provided by sign language
interpreters.t®® In this context, the proactive role of the State is central for assuring the effective

enjoyment of civil and political rights in favour of persons with disabilities.

Even in relation to the freedom from exploitation, violence, and abuse (Art. 16), the Committee did
not only recommend the State from abstaining to carry out those violations, but it was particularly
concerned about the positive duties to investigate the incidents and prosecute the perpetrators. Lastly,
the Committee recognised the difficult conditions of women and girls with intellectual disabilities
who may be subjected to sexual violence. Thus, it urged the State to guarantee sex education to
children and adolescents with intellectual disabilities and appropriate trainings for the law
enforcement personnel on handling violence against women and girls with disabilities.’*® As a
consequence, it may be argued that the full realisation of civil and political rights depends on the
economic resources invested by the State Parties. All rights have budgetary implications and rights

of persons with disabilities require supplementary funds.4°

To give another example, in the observations on the initial report of Argentina, the Committee held
that the Argentinian legal framework positively takes into account the principle of inclusive education
for persons with disabilities. However, it concluded that the implementation of the right to education

is limited, in practice, “by a failure to tailor programmes and curricula to the needs of pupils with

187 Committee on the Rights of Persons with Disabilities, Concluding observations on the initial report of China, adopted
by the Committee at its eighth session (17-28 September 2012).
138 Ibid, p. 71-72.
139 Ibid, p. 66.
1401, E. Koch, From invisibility to indivisibility: the international Convention on the rights of persons with disabilities in
O. Arnardottir & G. Quinn (Eds.) The United Nations Convention on the Rights of Persons with Disabilities: European
and Scandinavian perspectives (Leiden: Martinus Nijhoff), p. 72.
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disabilities and by the prevalence of all sorts of barriers that prevent persons with disabilities from
accessing the educational system without discrimination and on an equal footing with other
students”.14! Consequently, the Committee recommended the development of a comprehensive State
education policy that assures the right to inclusive education and allocates sufficient budgetary
resources. This example is one of many demonstrating the progressive emergence of a new
substantive and demanding approach towards disability rights, in compliance with the commitments
of the CRPD. This new legal approach is based on the indivisibilities of duties and a uniform level of
protection that facilitates the interaction between the two different sets of rights.24? The next sub-
section will investigate to what extent socio-economic rights, as resources-demanding rights, are

justiciable before the CRPD Committee.

4.2 Disability rights as (quasi)-justiciable rights

The traditional theory separates civil and political rights from socio-economic rights also on the
ground of justiciability, excluding the latter from the judicial arena. A right is generally considered
“justiciable” when it can be examined by a judge in a concrete set of circumstances and when this
examination can imply a further determination of this right’s significance.'#® Civil and political rights
were seen as precise enough to be applied, while socio-economic provisions were thought as vague
and unenforceable. Positive duties associated to socio-economic rights were regarded to go beyond
the institutional legitimacy of the courts, because entailing a significant level of resource
commitments.# They were deemed as excessively costly, requiring welfare measures by the State
and therefore falling under the exclusive competence of the political decision-makers. However, the

CRPD has removed these conceptual boundaries between civil and political rights and socio-

141 Committee on the Rights of Persons with Disabilities, Concluding observations on the initial report of Argentina as

approved by the Committee at its eighth session, (17-28 September 2012), p. 38.

142 See also S. Fredman, Human Rights Transformed: Positive Rights and Positive Duties (Oxford University Press, 2008),

p. 67.

143 K. Arambulo, Strengthening the supervision of the International Covenant on Economic, Social and Cultural Rights-

Theoretical and procedural aspects (Intersentia- Hart, Antwerpen/Groningen/Oxford, 1999), p. 55.

144 See S. Fredman, Human Rights Transformed: Positive Rights and Positive Duties (Oxford University Press, 2008).
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economic rights that inform the traditional human rights discourse. Currently, both categories of

rights are justiciable before the CRPD Committee.

The Committee represents a quasi-justiciable body and has the competence to receive and consider
communications from, or on behalf of, individuals or groups of individuals subject to its jurisdiction
who claim to be victims of a violation by that State Party of the provisions of the Convention.'#> The
treaty-body has the competence to request that the State Party adopts interim measures as needed to
avoid possible irreparable damage to the victim (Art. 4). The Committee may also issue non-binding
and quasi-judicial recommendations for eliminating violations and redressing any damage caused by
them (Art 5).146 The UN body may also promote an inquiry in case it receives reliable information
indicating grave or systematic violations by a State Party of rights set forth in the Convention (Art
6). Interestingly, the decisions of the Committee explicitly reveal a resource-demanding approach
that urges State Parties to provide welfare measures for implementing all disability rights. This
approach entails the justiciability of those socio-economic rights that have usually been associated
with non-justiciable duties. The next sub-section will analyse a remarkable decision of the CRPD

Committee which demonstrates the justiciability of all human rights.

4.2.1 The right to control one’s own financial affairs

In a recent communication, the Committee has recognised the right to control one’s own financial
affairs in favour of persons with visual impairments.'4” The case originated from the compliant of
two Hungarian citizens, who concluded a contract with the OTP Bank Zrt. credit institution (OTP) in
order to use banking cards. Despite that, the applicants were prevented to use the automatic teller

machines (ATMs) because of the lack of assistance. Indeed, the ATM keyboards were not marked

145 Art. 1 of the Optional Protocol to the Convention on the Rights of Persons with Disabilities (A/RES/61/106).
146 N, Hart; M. Crock, R. McCallum and B. Saul, Making every life count: Ensuring equality and protection for persons
with disabilities in armed conflicts (2014) 40 Monash University Law Review 148.
147 Committee on the Rights of Persons with Disabilities, Communication No. 1/2010, Views adopted by the Committee
at its ninth session (15-19 April 2013).
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with Braille, nor did the ATMs make audible instructions and voice assistance for banking card
operations available. The applicants claimed that they were unable to use the services provided by
the ATMs at the same level as non-disabled clients, although they paid annual fees for banking card

services and transactions equal to the fees paid by other clients.4®

In light of this factual background, they claimed to be victim of direct discrimination in accessing the
financial services provided by the ATMs compared to persons without disability. By contrast, the
State Party underlined that the accessibility of banking services is a crucial issue which can only be
achieved gradually, due to the related costs and technical viability, through the installation of new
ATMs providing physical and info-communication accessibility. Therefore, the State Secretary
recommended OPT to adopt the appropriate machines in the future. At the same time, it found the
compatibility of the Supreme Court’s decision with the State Party’s law, in accordance with OTP, is
exempted from the obligation to assure equal treatment under the Equal Treatment Act because the
applicants accepted the contractual terms for private current account services, including the facility

of limited use.1#°

The Committee noticed that the State Party did not acknowledge the duty upon private entities to
provide accessibility of information, communications and other services for persons with visual
impairments on an equal basis. On contrary, the Committee emphasised that under Article 4,
Paragraph 1(e), of the Convention, States Parties have the general obligation “to take all appropriate

measures to eliminate discrimination on the basis of disability by any person, organization or private

148 1bid, 2.1.
149 1bid, p. 2.16: “The Supreme Court delivered its decision on 4 February 2009, rejecting both the request for judicial
review by the authors and the request for judicial review by OTP. The Supreme Court shared the opinion of the
Metropolitan Court of Appeal that the ATMs designed for sighted persons put blind or visually impaired persons in a
disadvantageous situation, even though it seemed that they may use the ATMs under the same conditions as everybody
else. The disadvantageous situation is induced by the fact that there is no Braille on the ATMs, and the owner of the
banking card does not have voice assistance support when using the machines. The Supreme Court also agreed with the
arguments of the second instance court with regard to OTP’s exemption from the obligation to provide for equal treatment
under the Equal Treatment Act. Furthermore, the Supreme Court asserted that the parties concluded a contract for private
current account services, the content of which may be freely established by the parties. The Court stated that the authors
took note of the contractual terms, including the facility of limited use, and by signing the contract, they agreed to their
disadvantaged situation through implied conduct”.
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enterprise”. To this end, States Parties are required pursuant to Article 9 of the Convention “to take
appropriate measures to ensure to persons with disabilities access, on an equal basis with others, to,
inter alia, information, communications and other services, including electronic services, by
identifying and eliminating obstacles and barriers to accessibility”. In particular, the UN body
recalled the specific duty of the State to guarantee that private actors provide accessible services to
persons with disabilities. States Parties should take appropriate measures to develop, promulgate and
monitor the implementation of minimum standards and guidelines for the accessibility of facilities
and services open or provided to the public (Art. 9, para. 2(a), of the Convention), and ensure that
private entities that offer facilities and services which are open or provided to the public take into
account all aspects of accessibility for persons with disabilities (Art. 9, para. 2(b))™°. As a
consequence, the Committee held that Hungary failed to fulfil the obligations embodied in Article 9,

Paragraph 2(b), of the Convention.

4.2.2 Debunking the argument of “the progressive realisation of socio-economic rights”

This case exhibits interesting and innovative legal aspects in relation to the protection of socio-
economic rights under international human rights law and the issue of accessibility. Indeed, the State
Party sought to advance the common justification of the “progressive realization of economic, social
and cultural rights” in order to deal with the accessibility of the ATMs and other banking services. In
that regard, it argued that “steps are to be taken to change the accessibility of the ATMs and other
banking services, including accessibility not only for the blind, but also for persons with other

disabilities” and “the above target can only be achieved gradually”.*%!

The notion of progressive realisation is often used by governments as an ‘escape hatch’ with the

purpose to postpone or dodge the fulfilment of their human rights obligations.*%? According to this

150 Ibid, p. 9.5.
151 Ibid, p 4.3.
152 3, Leckie, ‘Another Step towards Indivisibility: Identifying the Key Features of Violations of Economic, Social and
Cultural Rights’ (1998) 20 Human Rights Quarterly 81.
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argument, the lack of available resources constitutes a legitimate reason to avoid the immediate
realisation of socio-economic rights. This justification introduces flexible elements in the application
of human rights law and brings about a sort of uncertainty in relation to the contents and extent of the
legal obligations imposed by the UN treaties.'> However, the CRPD sets out that with regard to
economic, social and cultural rights, each State Party undertakes to take measures to the maximum
of its available resources and, where needed, within the framework of international cooperation, with

a view to achieving progressively the full realisation of these rights.'%

Despite the introduction of this controversial clause in the Convention’s framework, the Committee
did not hesitate to affirm the importance of an effective and successful implementation of disability
rights at national level. The Committee was not persuaded by the Hungarian Government’s
assumption to gradually achieve accessibility due to costs involved. On contrary, the Committee
observed that the measures adopted by OTP and other financial institutions have not ensured the
accessibility of banking card services for the applicants or other persons in a similar situation. The
final decision clearly shows that the main objective of the Convention is to bring about a real change
in the society. The Committee required the adoption of “a legislative framework with concrete,
enforceable and time-bound benchmarks for monitoring and assessing the gradual modification and
adjustment by private financial institutions of previously inaccessible banking services provided by

them into accessible ones”.1%°

It may be said that the Committee plays a key role in monitoring the application of the Convention’s
provisions within the national systems and increasing the awareness of persons with disabilities with
regard to their own rights. The aim of the Convention is to improve the legal protection of persons

with disabilities. To this end, it promotes the justiciability and implementation of those socio-

158 E, Felne, Closing the ‘Escape Hatch’: A Toolkit to Monitor the Progressive Realization of Economic, Social, and
Cultural Rights (2009) 1 Journal of Human Rights Practice 402.
154 Art. 4(2) of the UN Convention on the rights of persons with disabilities.
155 Committee on the Rights of Persons with Disabilities, Communication No. 1/2010, Views adopted by the Committee
at its ninth session (15-19 April 2013), p. 10.1(a).
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economic rights (such as the right to control one’s own financial affairs) which can concretely
enhance the protection of persons with disabilities, regardless of the amount of economic resources

needed by States Parties.

4.2.3 The peculiar case of accessibility: a bridge between civil-political and socio-economic rights?

The above case confirms that the CRPD’s goal to ensure the justiciability of all human rights, in
particular of those socio-economic rights that are often excluded from the political agenda of the State
Parties. Notably, the issue of accessibility represents a critical point for the concrete empowerment
of persons with disability. The concept of accessibility implies a profound adaptation of the society,
both in its public and in its private dimensions, to the specific needs of person with disabilities in
order to enable all people to fully participate in all aspect of life.1 Accessibility refers not only to
the physical environment, but it also affects the participation of individuals in the political and
economic sector.®®” It should be viewed as an essential instrument to pursue equality and non-
discrimination. Indeed, according to Article 9 of the CRPD, in order to enable persons with
disabilities to live independently and participate fully in all aspects of life, States Parties have the
obligations to introduce all appropriate measures to ensure that persons with disabilities have access
to transportation, information and communications and other facilities and services open or provided
to the public. Accessibility is a vital pre-condition for the effective and equal enjoyment of different
civil, political, economic, social and cultural rights by persons with disabilities.’>® The
implementation of this provision is therefore crucial to ensure the full realisation of the rights of

persons with disabilities.

16 Office of the High Commissioner for Human Rights, Monitoring the Convention on the Rights of Persons with
Disabilities Guidance for human rights monitors Professional training series No. 17, New York and Geneva, 2010.
157 R. Lang, The United Nations Convention on the right and dignities for persons with disability: A panacea for ending
disability discrimination? La Convention des Nations Unies sur les droits des personnes handicapées: une solution pour
mettre fin a la discrimination contre le handicap? (2009) 3 ALTER European Journal of Disability Research 266.
1% Committee on the Rights of Persons with Disabilities, General comment on Article 9: Accessibility (Eleventh session
30 March —11 April 2014).
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An overview of the emergence of civil society groups in the global governance will now be offered.
The aim is to identify to what extent NGOs can inform and improve the decision-making process at
international level. The role of disability advocacy organisations in the CRPD’s negotiations and
drafting will be analysed. In particular, it will show that the CRPD encompasses a model of
participatory democracy that requires the involvement of all relevant stakeholders in the entire policy

chain, from conception to implementation, on the basis of an inclusive approach.

5. The rising of civil society in global governance

The relevant participation of NGOs in the CRPD’s negotiations is a positive and beneficial aspect of
the current relationship between society and international politics. Civil society can contribute to
improve the quality of the decision-making process of international bodies and the functioning of
global governance. According to Antonio Gramsci, civil society is “a set of institutions through which
society is organised and represented itself autonomously from the state”.*® Non-governmental
organisations represent a fundamental and crucial segment of international civil society, which cannot
be identified with the State or the market.'®® Indeed, the concept of “civil society” encompasses a
broad range of social actors, such as voluntary associations, human rights promoters, educational
institutions, environmental movements, organisations for development cooperation, academic forums
and think tanks. On the other hand, global governance entails those laws, policies and institutions that
define trans-border relations between states, citizens, intergovernmental and non-governmental

organisations, and the market.26*

The realist idea according to which international relations are shaped exclusively by global power

arrangements and State interests is outdated, because it does not consider the emerging role of

159 A, Gramsci, Quaderni dal Carcere, 1929-1935, (Roma, Istituto della Enciclopedia Italiana 2017).
180 H. Cullen and K. Morrow, International civil society in international law: the growth of NGO participation (2001) 1
Non-State Actors & International law 7.
161 See T. G. Weiss, R. Thakur and J. G. Ruggie, Global Governance and the UN: An Unfinished Journey (Indiana
University Press, 2010).
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international civil society.%> Global relations and contemporary governance are characterised by the
interaction of transnational, regional and local actors that permanently operate in the international
realm.23 In this context, the multi-layered identity of individuals is not adequately represented and
protected by the current interests of national governments. For this reason, the development of higher
standards of protection for human rights at international level is the outcome of the decisive action of

those multiple groups belonging to civil society.

The United Nations’ framework has often been criticised because its institutional structure
marginalises the independent role of NGOs and individuals.'®* The UN Charter merely recognises
the consultative role of non-governmental organisations in the formal process of deliberation of the
Economic and Social Council (ECOSOC). Article 71 points out that “the Economic and Social
Council may make suitable arrangements for consultation with non-governmental organizations
which are concerned with matters within its competence. Such arrangements may be made with
international organisations and, where appropriate, with national organisations after consultation with
the Member of the United Nations concerned”. 16 The UN has opened its door to NGOs, but their

participation is limited to the specific competences of the ECOSOC. 1%

Despite this State-centric approach, civil society has gradually carried out a “quiet revolution” in the
UN system.%” For instance, it is noteworthy to stress the essential contribution of NGOs in the
promotion of policy in favour of gender’s equality, children education, environmental protection and
disability rights. NGOs have always boosted a bottom-up process for enhancing the international

human right’s framework. In that regard, non-governmental organisations carried out not only

162 D, Otto, Nongovernmental Organizations in the United Nations System: The Emerging Role of International Civil
Society, (1996) 18 Human Rights Quarterly 107.
163 ], A. Scholte, Civil Society and Democracy in Global Governance (2001), Centre for the Study of Globalization and
Regionalisation CSGR Working Paper No. 65/01.
164 See T. M. Franck, The Emerging Right to Democratic Governance (1992) 86 American Journal of International Law
46.
185 Art. 71 of the Charter of the United Nations (Chapter X: the Economic and Social Council), 26 June 1945.
186 D, Otto, Nongovernmental Organizations in the United Nations System: The Emerging Role of International Civil
Society (1996) 18 Human Rights Quarterly 107, p. 127.
167 T. Mogami, The United Nations System as an Unfinished Revolution (1990) 15 Alternatives 177.
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lobbying activities towards political institutions, but also campaigns to raise public awareness and
understating of human rights issues and transnational law.®® However, the restricted access to the
UN decision-making process has not thwarted NGOs to inspire the international debate around

significant issues.

The United Nations Conference on Environment and Development (UNCED) and the Fourth World
Conference on Women (FWCW) are very recent example of the outstanding involvement of
international civil society in the global arena.*®® Since the UNCED in 1992, there has been a call for
a broadest public participation in poverty eradication and sustainable development. Transnational
civil society groups were key players in this process, complementing the work of state actors and
intergovernmental organisations.!’® Thus, the CRPD’s elaboration is the highest point of the

increasing activity of non-governmental organisations in the UN system.

5.1 Participatory democracy and global governance

Academic studies and political activists have often been concerned with making the global political
system more democratic. Global governance is generally deemed as devoid of democratic legitimacy,
because of the lack of civil participation, transparency and accountability.*’* By contrast, a different
school of thought tends to underline that the proper yardstick for the analysis of international
institutions is not a national model of democracy.'’? International organisations are therefore

intrinsically unable to encompass direct democratic deliberations. They lack those essential

168 3. A. Scholte, Civil Society and Democracy in Global Governance (2001), Centre for the Study of Globalization and
Regionalisation CSGR Working Paper No. 65/01, p. 17.
189 D, Otto, Nongovernmental Organizations in the United Nations System: The Emerging Role of International Civil
Society (1996) 18 Human Rights Quarterly 107, p. 136.
170 | eadership Council, Sustainable Development Solutions Network (2013): An Action Agenda for Sustainable
Development; report to the UN Secretary General.
1713, A. Scholte, Civil Society and Democracy in Global Governance, Centre for the Study of Globalization and
Regionalisation CSGR Working Paper No. 65/01, p. 12.
172 See for instance G. Majone, Regulating Europe (London, Routledge, 1996;); G. Majone, ‘Europe’s Democratic
Deficit’, 4 European Law Journal (1998) 237; A. Moravcsik, Is there a ‘Democratic Deficit’ in World Politics? A
Framework for Analysis (2004) 39 Government and Opposition 336.
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democratic mechanisms provided by national political systems for direct electoral or interest group

accountability.1”

In light of this backdrop, the aim of the present research is not to equate national institutions and
international bodies, or to argue that the latter will have to comply with the traditional model of
representative democracy. However, it will be shown that the requirement of participatory democracy
and the direct participation of civil society within the international legal processes may have a positive

impact on global governance.

5.1.1 Opening up the decision-making process

The increasing participation of NGOs has a remarkable impact on the functioning of global
governance, because it constitutes the starting point for opening up the international community’s
system. International institutions such as the WTO or the UN are pervaded by inadequate democratic
standards.?’* This “democratic deficit” implies the absence of identifiable and accountable decision-
makers along with transparent and open decision-making processes. International governance
regimes are permeated by the existence of intergovernmental networks and relations which may
exclude the participation of citizens from the decision-making.'”> However, international
organisations hold that they are not obliged to guarantee any democratic requirements, because they
are not elected by people and there is no collective transnational demos (in terms of supranational

collective identity) to represent.1’®

The above scenario does not reflect the changing system of global governance, inasmuch the

exponential increase of civil society and business groups that seek to participate in the decision-

173 R. Dahl, ‘Can International Organizations Be Democratic? A Skeptic’s View’, in I. Shapiro and C. Hacker-Cordon
(eds), Democracy’s Edges (Cambridge, Cambridge University Press, 1999), pp. 19-36.
1743, Joseph, Blame it on the WTO?: A Human Rights Critique (Published to Oxford Scholarship Online: September
2011).
175 P, Nanz and J. Steffek, Global Governance, Participation and the Public Sphere (2004) 39 Government and Opposition
314.
176 Ibid, p. 317.
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making process. The model of participatory democracy requires an institutional and political
framework that creates the conditions for a broader participation and consultation of civil society at
the international level.Y”” Participation is at the heart of political practice. Participatory conditions
constitute essential requisites of a deliberative decision-making process that includes stakeholders
and promote public participation. To this end, the process of deliberation should consider the

preferences and interests of civil society.

Participatory democracy aims to strengthen the legitimacy of the entire global governance’s
framework by opening up the decisional procedures and involving more experts and organisations in
shaping and delivering policy. The main contribution of civil society is represented by the possibility
to guarantee visibility to stakeholders. In particular, NGOs are the voice of invisible groups of
individuals who are not able to directly participate in social and political initiatives.’® They can
properly support stakeholders’ concerns and provide specific information, expertise, analysis and
reports to decision-makers. The active role of NGOs would enrich the international community’s

functioning and foster good governance.

5.1.2 Ensuring transparent procedures

NGO participation also represents a catalyst for enhancing the transparency of global governance.
Transparency means openness of the policy and rule-making processes by means of clear procedures
and accessible decisions.*”® It implies control and public scrutiny to encourage the adequate

accountability of decision-makers.*8 Transparency constitutes a fundamental principle to apply for

17 The origins of the model of participatory democracy can be traced in the political debates of the late 1960s and 1970s.
See for instance, C. Pateman (1970) and C. B. Macpherson (1977). C. Pateman, Participation and Democratic Theory
(Cambridge: Cambridge University Press, 1970) and C. B. Macpherson, The Life and Times of Liberal Democracy
(Oxford: Oxford University Press, 1977).
178 3. Bebbington, J. Unerman, B. O' Dwyer, Sustainability Accounting and Accountability (2014, Routledge).
179 D. A. Rondinelli and G. Shabbir Cheema, eds., Reinventing Government in the Twenty-First Century: State Capacity
in a Globalizing Society (West Hartford, CT: Kumarian Press, 2003).
180 A, Peters, The transparency of Global Governance, in Pazartzis, M. Gavouneli, A. Gourgourinis, M. Papadaki (eds),
Reconceptualising the Rule of Law in Global Governance, Resources, Investment & Trade (Oxford: Hart Publishing
2015).
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the elaboration of international treaties, because the majority of society is not always aware of the
most important issues debated in the global arena. Civil society has appropriate instruments to involve
citizens in sensitive topics of discussion and interact critically with policy makers. The role of civil
society mitigates the “democratic deficit” of global governance and brings human rights concerns

into international law.

The increasing request of a more transparent global governance also poses significant dilemmas
concerning the importance to countervail competing legitimate interests, such as security, privacy
and business secrets.'8 In this respect, it is worth noting that transparency should be considered as a
legal presumption, as opposed to a strict and immovable rule. Accordingly, transparency entails the
duty to justify, on the basis of clear and definite legal exceptions, the failure to provide public
meetings and accessible documents. This obligation should be placed on the institutions in order to

ensure the proper fulfilment of the transparency requirement.

The participation of civil society in the drafting process of the CRPD will now be examined. It will
be shown that civil society has played a proactive role to improve the international protection of

persons with disabilities and contributed to an open and transparent decision-making process.

5.2 Mainstreaming disability in the international agenda

International organisations for the rights of persons with disabilities have performed a fundamental
task in order to mainstream disability into global agendas, frameworks and processes. Mainstreaming
is the process of assessing the implications for persons with disabilities of any planned action,
including legislation, policies or programmes, in any area and at all levels.'® It is part of a strategy
for promoting disability rights in the design, implementation, monitoring and evaluation of policies

and programmes in all political, economic and societal spheres. To this end, NGOs advance

181 Ibid, p.4.
182 Commission for Social Development, Mainstreaming disability in the development agenda, Forty-sixth Session, 6-15
February 2008.
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influential proposals, criticisms and perspectives for building an effective framework for the

protection of persons with disabilities.

For instance, a crucial moment of the increasing activity of civil society was the World NGO Summit
on Disability which took place in Beijing on the 12" of March 2001. During the summit, a resolution
concerning the importance of introducing an international convention on the rights of all disabled
people was adopted.'® The resolution emphasised that “the full inclusion of people with disabilities
in society requires our solidarity in working towards an international convention that legally binds
nations, to reinforce the moral authority of the United Nations Standard Rules on the Equalization of
Opportunities for Persons with Disabilities.”*8* At a later stage, the involvement of NGOs in the
drafting process of the CRPD has contributed to feed into the policy discussion, in particular with
regard to the renewed concepts of disability, accessibility and multi-discrimination. It may be said
that civil society has concrete tools to bring the interests of society into an international institutional

system that facilitates participatory democracy. !

5.2.1 “Nothing about us without us”: a commitment to participatory democracy

Article 4(3) of the CRPD lays down that “in the development and implementation of legislation and
policies to implement the present Convention, and in other decision-making processes concerning
issues relating to persons with disabilities, States Parties shall closely consult with and actively
involve persons with disabilities, including children with disabilities, through their representative
organizations”. This framework shows that civil society has been expressly recognised as a

fundamental actor of the international community.

183 G. Quinn and T. Degener with A. Bruce, C. Burke, Dr J. Castellino, P. Kenna, Dr U. Kilkelly, S. Quinlivan, Human
Rights and Disability - The current use and future potential of United Nations human rights instruments in the context of
disability (New York and Geneva, 2002).
184 Beijing Declaration on Disabled Persons in the New Millennium, 12th of March 2001.
185 See P. Herzog, Giving shape to a European civil society and opening up the institutional system (2001) in, O. De
Schutter, N. Lebessis and J. Paterson (eds), Governance in the European Union, p. 213-226.
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The CRPD enshrines the motto “nothing about us without us” that illustrates the importance to
actively involve persons with disabilities in planning and implementing strategies and policies that
affect their lives. The definition of policies requires the active involvement of persons with disabilities
and their organisations, in particular the participation of non-governmental organisations in the
negotiations of the Convention. This slogan has been used by the majority of organisations for
disabled people around the world in order to promote the full participation and equalisation of
opportunities for, by and with persons with disabilities. Persons with disabilities have fully
participated in the process for mainstreaming disability in the international arena and developing a
truly inclusive society in which all voices are heard. The elaboration and final adoption of the CRPD

demonstrates how civil society can effectively contribute to shape and influence international law.

5.2.2 The participation of persons with disabilities in the Ad Hoc Committee

In more practical terms, one may refer to the work done by disability organisations which started their
lobbying activities towards the Ad Hoc Committee before its first meeting in July 2002 in order to
obtain access to sessions and meetings.8 The Ad Hoc Committee was in charge to take into account
proposals and contributions for a disability rights treaty not only by States and relevant United
Nations bodies, but also by observers, entities and agencies, regional commissions and
intergovernmental organisations, as well as civil society including non-governmental organisations,

national disability and human rights institutions and independent experts.

The pressure exercised by disability organisations and advocates produced successful outcomes. To
give an example, the UN General Assembly adopted a resolution concerning the participation of

persons with disabilities in the Ad Hoc Committee on a comprehensive and integral international

18 M. A. Stein & J. E. Lord, Participation in International Agreements as Transformative Social Change: The UN
Convention on the Rights of Persons with Disabilities, in Making rights real, ed., Cambridge University Press (2012).
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Convention on protection and promotion of the rights and dignity of persons with disabilities.8’
Interestingly, the General Assembly recommended the Secretary General to facilitate the access and
participation by persons with disabilities in the meetings and deliberations of the Ad Hoc Committee.
To this end, the Assembly requested to organise the UN meetings in conference rooms well-equipped
to facilitate the participation of persons with mobility-related and other physical disabilities.
Moreover, it demanded the adoption, to the extent necessary and possible, of measures to enable

persons with hearing disabilities to participate in the deliberations of the Ad Hoc Committee.

The General Assembly expressly introduced the conditions for a legitimate and active participation
of non-governmental organisations in the discussion within the Ad Hoc Committee. The Assembly
decided to allow the access to all non-governmental organisations enjoying consultative status with
the Economic and Social Council.*® The UN body extended the possibility to participate also to those
NGOs not accredited previously to the Ad Hoc Committee. The Assembly gave the opportunity to
the majority of non-accredited organisations to apply to the Secretariat for obtaining such
accreditation, through the submission of all the information on the competence of the organisation
and the relevance of its activities to the work of the Committee. The Ad Hoc Committee established
certain and clear modalities for the NGOs participation in the debate concerning the adoption of a
comprehensive international instrument on the rights of persons with disabilities.*® In doing so, non-
governmental organisations had the opportunity to attend any public meeting and make statements.
They were also allowed to receive copies of the official documents and make written or other

presentations.

187 United Nations General Assembly, Decision 56/474, Participation of persons with disabilities in the Ad Hoc
Committee on a Comprehensive and Integral International Convention on the Protection and Promotion of the Rights and
Dignity of Persons with disabilities, Fifty-sixth session, Agenda items 8 and 119 (b), 23 July 2002.
18 United Nations General Assembly, Resolution 56/510, Accreditation and participation of non-governmental
organizations in the Ad Hoc Committee on a Comprehensive and Integral Convention on the Protection of the Rights and
Dignity of Persons with Disabilities, 109" plenary meeting 23 July 2002.
189 Ad Hoc Committee on an international Convention, Decision on the modalities of the participation of accredited non-
governmental organisations in the Ad Hoc Committee to consider proposal for a comprehensive and integral convention
to promote and protect the rights and dignity of persons with disabilities, 2 August 2002.
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It may be argued that the drafting process within the Ad Hoc Committee represented a unique
opportunity for civil society organisations to lobby and advocate for the rights of persons with

disabilities.

5.2.3 The Working Group on the Convention: mixing state delegates and stakeholders

The New Zealand’s Ambassador Don McKay, Chairman of the Ad Hoc Committee, emphasised that
the process of negotiating the CRPD “truly enshrined the slogan of the international disability
movement, “nothing about us without us”.**® The involvement of NGOs in the drafting process
reached its peak after the second meeting of the Ad Hoc Committee convened in June 2003. Thus,
during this meeting, it was formally decided to set up a Working Group with the goal to prepare a
draft text for the convention, which would have provided the basis for future negotiations by Member
States.'®! Non-governmental stakeholders, such as the European Disability Forum, Disabled People’s
International and Rehabilitation International gave a significant contribution to the Convention’s

elaboration.

The Working Group was composed of twelve NGOs, one representative from a human rights
institution (South African Human Rights Commission) and 27 representatives of national
governments.?®?> A fundamental role was performed by the Disabled Peoples International (DPI), a
human rights organisation engaged in the protection of disabled people’s rights and the promotion of
their full and equal participation in society. DPI had the ability to draw together the initiatives of
several disability organisations in order to speak with a single voice during the negotiations. To this

end, international disability organisations and NGOs decided to create the International Disability

1% D. McKay, The Convention on the Rights of Persons with Disabilities: A Benchmark for Action (2007) 56
International Rehabilitation Reviews 2.
191 The Working Group established by the Ad Hoc Committee will meet from 5 to 16 January 2004 to draft a text of an
international convention on the rights of persons with disabilities.
See also R. Lang, Human rights and disability - new and dynamic perspective with the united nations convention on
disability, (2006) 17 Asia Pacific Disability Rehabilitation Journal 3.
192 The Working Group has been established by the Ad Hoc Committee in order to meet from 5 to 16 January 2004 to
draft a text of an international convention on the rights of persons with disabilities.
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Caucus (IDC) for the shared scope to comment and influence the provisions’ drafting. In doing so,
DPI also favoured the participation of advocates from developing countries and arranged valuable
workshop for enhancing the lobbying skills of the participants in the UN meetings.**® An overview
of the main results obtained by civil society groups within the CRPD’s negotiations will now be

presented.

5.2.4 Civil society’s main achievements

The participation of organisations of people with disabilities along with human rights institutions as
full members of the Working Group ensured that the Convention effectively took into account
disabled rights.’®* It may be said that advocacy organisations successfully achieved a global

recognition of disability as a human rights issue.

For instance, NGOs and National Human Rights Institutions (NHRIs) strongly advocated for the
adoption of a definition of disability. To the same extent, they supported the adoption of a progressive
social model rather than the traditional and restrictive medical approach of disability.'% By contrast,
state delegations preferred to avoid the inclusion of a comprehensive definition of disability that
would have been discordant with narrow national laws.'®® The final adoption of fundamental
guidelines reflecting the social model of disability symbolises a successful compromise obtained by

virtue of the participation of non-governmental stakeholders in the drafting process.

To give another example, all German Disability Council associations, the European Women’s Lobby

and the International Disability Caucus promoted the acknowledgement of multi-discrimination

198 M. A. Stein & J. E. Lord, Participation in International Agreements as Transformative Social Change: The UN
Convention on the Rights of Persons with Disabilities (2008) 83 Washington Law Review 449.
19 A, Dhanda, Constructing a new Human Rights lexicon: Convention on the Rights of Persons with Disabilities (2008)
5 SUR International Journal of Human Rights 42.
195 G. de Barca, The EU in the negotiation of the UN Disability Convention (2010) 35 European Law Review 174.
1% H, Woodburn, Nothing about us without civil society: The role of civil society actors in the formation of the UN
Convention on the Rights of Persons with Disabilities (2013) 7 Political Perspectives 75.
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against women with disabilities in the CRPD’s framework.'%" A twin-track approach based on both
gender and disability grounds found the opposition of several State Parties, because of the existing
protection guaranteed by the Convention on the Elimination of All Forms of Discrimination Against
Women.'® Nonetheless, disabilities organisations achieved the specific recognition of the
vulnerability of women with disabilities within a separate and independent provision dealing

exclusively with women’s issues (Article 6 CRPD).

The unprecedented level of participation and lobbying activities of civil society groups brought about
notable changes in the drafting of the Convention. The negotiations of the CRPD show an innovative
and fascinating framework as regards the adoption of international legal instruments, because the
participation of civil society has actively informed the process for making international human rights
law. An overview of the specific involvement of NGOs in the national mechanisms for implementing

the CRPD wiill be offered below.

5.3 The civil society’s role in implementing the CRPD at national level

The significant contribution of NGOs to the development of a new participatory governance at the
international and national levels emerges also from the framework for monitoring the implementation
of the CRPD. It indeed calls for the full participation of civil society, in particular persons with
disabilities and their representative organisations in the monitoring process. In other words, civil
society is called to exercise an effective influence on the implementation of the law and the

application of disability rights in practice. To this end, the Convention points out a fundamental

1975, Arnade & S. Haefner, Standard Interpretation of the UN Convention on the Rights of Persons with Disabilities
(CRPD) from a Female Perspective, Position and Reference Paper on the Significance of References to Women and
Gender in the Convention on the Rights of Persons with Disabilities (Berlin, Netzwerk Artikel, 2011).
1% H, Woodburn, Nothing about us without civil society: The role of civil society actors in the formation of the UN
Convention on the Rights of Persons with Disabilities (2013) 7 Political Perspectives, p.88.
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institutional change in order to accelerate the concrete implementation of the rights of persons with

disabilities.' Article 33(2) of the CRPD sets forth that:

“States Parties shall, in accordance with their legal and administrative systems, maintain,
strengthen, designate or establish within the State Party, a framework, including one or
more independent mechanisms, as appropriate, to promote, protect and monitor
implementation of the present Convention. When designating or establishing such a
mechanism, States Parties shall take into account the principles relating to the status and

functioning of national institutions for protection and promotion of human rights”.

The idea to create independent mechanisms to promote, protect and monitor human rights in line with
the Paris Principle is not completely new under international law.?® The first treaty introducing these
independent mechanisms was the 2006 Optional Protocol to the Convention against Torture and other
Cruel, Inhuman or Degrading Treatment or Punishment (OPCAT), which lays down the obligation
to set up national mechanisms for the prevention of torture at the domestic level.?°* The establishment
of independent national mechanisms represents a considerable opportunity to strengthen human rights
protection. Indeed, international institutions cannot guarantee an appropriate level of respect for
human rights without effective national systems that operate to achieve the same outcome. For this
reason, the CRPD created a legal bridge between the international and national levels in order to
facilitate structural changes and concretely improve the life of persons with disabilities. The
Convention expressly refers to the Paris Principle for the creation of such mechanisms, as they
constitute a set of international standards which frame the functioning of National Human Rights

Institutions (NHRIs). These guidelines were adopted during the 1993 World Conference on Human

199 G. De Beco, Article 33(2) of the Convention on the rights of persons with disabilities: another role for national human
rights institutions? (2011) 29 Netherlands Quarterly of Human Rights 84.
200 |pjd.
201 Optional Protocol to the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment,
adopted on 18 December 2002 at the fifty-seventh session of the General Assembly of the United Nations by resolution
A/RES/57/199 entered into force on 22 June 2006.
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Rights in Vienna and aim to guarantee the independent work of NHRIs for implementing human

rights.202

5.3.1 Institutionalising civil society

NHRIs have important responsibilities such as the submission of opinions, recommendations,
proposal and reports on any matters concerning the promotion and protection of human rights to the
Government, Parliament and any other competent body.?%> Moreover, they perform the main task to
foster and ensure the harmonisation of national legislation, regulations and practices with the
international human rights instruments to which the State is a party, and their effective
implementation.?®* NHRIs should also “publicize human rights and efforts to combat all forms of
discrimination by increasing public awareness, especially through information and education and by
making use of all press organs”.?2®> NHRIs are dynamic and pluralistic hubs which incorporate State
and non-State actors in compliance with the Paris Principles.?% Interestingly, the involvement of
civil society groups is expressly mentioned by the principles regarding the composition of such
national mechanisms. According to the Paris Principles, the composition of national institutions and
the appointment of its members “shall be established in accordance with a procedure which affords
all necessary guarantees to ensure the pluralist representation of the social forces (of civilian society)
involved in the protection and promotion of human rights”. In particular, the NHRIs’ structure should
include specific categories such as: “non-governmental organizations responsible for human rights
and efforts to combat racial discrimination, trade unions, concerned social and professional

organizations, for example, associations of lawyers, doctors, journalists and eminent scientists; trends

202 principles relating to the Status of National Institutions (The Paris Principles), adopted by General Assembly resolution
48/134 of 20 December 1993.
203 |bid, 3(A).
204 |bid, 3(B).
205 1hid, 3(G).
206 G, De Beco, Article 33(2) of the Convention on the rights of persons with disabilities: another role for national human
rights institutions?, 29 Netherlands Quarterly of Human Rights, p. 91.
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in philosophical or religious thought; universities and qualified experts; Parliament and Government

departments”. 2%

This framework highlights the significant involvement of NGOs in the delicate process for
reinforcing the rule of law and implementing human rights. National independent mechanisms can
rely on the collaboration of NGOs that have awareness and expertise of issues concerning
marginalised individuals. Article 33(2) of the CRPD represents fertile ground for the active inclusion
of civil society in the complex challenge to bring rights home. At the European level, the direct
participation of persons with disabilities emerges both from the composition of independent national
institutions and their formal relationship with civil society. For instance, the British Equality and
Human Rights Commission requires that at least one member of the 15 Commissioners is a person
with disability.?%® The Scottish Human Rights Commission ought to be composed by Commissioners
with NGO or academic backgrounds.?® A broad representation of civil society can be found also in
the composition of the Board of Trustees of the German Institute for Human Rights which
encompasses human rights NGOs, media and academic exponents.?1° Particularly, in accordance with
Art. 33(2) of the Convention, the German Government have founded the National CRPD Monitoring
Body at the German Institute for Human Rights in May of 2009. Italy also has established a national
Observatory on the situation of persons with disabilities that includes several members of NGOs and

civic associations.?11

In addition to the formal involvement of civil society representatives in the independent national
bodies mentioned above, NGOs produce an influential impact in the monitoring process through

positive actions and systematic engagements. A good practice is represented by the National CRPD

207 Principle 1, Composition and guarantees of independence and pluralism, Paris Principles.
208 Equality Act 2006, United Kingdom.
209 European Union Agency for Fundamental Rights, National Human Rights Institutions in the EU Member States,
Strengthening the fundamental rights architecture in the EU (Luxembourg, 2010).
210 The German Institute for Human Rights was established in March 2001 on the recommendation of the German Federal
Parliament.
211 Act n. 18/2009 of March 3rd 2009, pursuant to inter-Ministerial decree of July 6th 2010, no. 16.
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Monitoring Body in Germany which has the duty to assess the situation of persons with disabilities
within the country on the base of regular meetings with disability advocacy organisations, inspections
of care facilities and consultations with experts. To this end, it can release statements and
recommendations in relation to political, administrative and judicial decisions.?*? This framework
shows that the Monitoring Body works closely with civil society organisations, in fact it hosts the
Civil Society Consultations in Berlin three times each year. Consultations take place in inclusive and
accessible environments and promote the open exchange of experiences between the National CRPD
Monitoring Body and civil society disability advocacy organisations. Moreover, the Civil Society
Consultations also focus on the importance to plan shared strategies for the implementation of rights
of persons with disabilities. Currently, the organisations regularly invited to participate in these events
are over 60.2'3 According to the rules of the German institute, consultations are theoretically open to
all civic and non-governmental organisations that are interested in issues concerning the CRPD’s
application, but only those organisations formally invited by the Monitoring Body have the right to
participate. However, Germany assimilated the fundamental objectives of Article 33(2) through the

creation of a national institution tailored to the participatory requirements emphasised by the CRPD.

Undoubtedly, the cooperation with civil society is an essential element of the system outlined by the
Convention in order to enrich the implementing process of the law. Indeed, the designation of
independent and pluralistic mechanisms composed by NGOs and persons with disabilities fosters the
implementation of the CRPD’s provisions. The Convention recognises those obstacles that prevent
State Parties to guarantee the protection of all vulnerable individuals and provides a flexible
framework which promotes partnership between State and non-State actors. It is submitted here that
it is necessary to maintain a sort of continuity between the contribution of disability rights advocacy

groups to the CRPD’s drafting and the following implementation process. In doing so, transformative

212 Information on how the National CRPD Monitoring Body work is available on the following website:
http://www.institut-fuer-menschenrechte.de/en/monitoring-body/.

213 Deutsches Institut fuer menschenrechte, Anhang: Uberblick tiber die Organisationen der Verbandekonsultationen der
Monitoring-Stelle zur UN-Behindertenrechtskonvention (Stand: November 2014).
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changes are more likely to occur by virtue of the permanent civil society’s participation throughout
the entire policy chain. In the EU context, several countries are acting in compliance with the principle
of participatory democracy embodied in the innovative treaty’s scenario. Different actors such as
NHRIs, NGOs, human rights organisations and civic associations along with governments are fully
involved at all levels for realising the ambitious goal of an inclusive society. Traditional legal tools,
new bottom-up strategies and participatory conditions have to be combined to transpose international

obligations into the national realm.

5.3.2 Awareness-raising: a synergetic action between States Parties and NGOs

Public campaigns and activities are also fundamental instruments to increase citizen’s awareness of
transnational issues and improve social attitudes towards persons with disabilities.?!* Public
awareness and civic education can contribute to consolidate the legal framework for the protection of
persons with disabilities. The concept of “awareness-raising” is expressly embodied in the CRPD and
refers to the duty of States Parties to raise awareness throughout society, including at the family level,
regarding persons with disabilities, and to foster respect for the rights and dignity of persons with
disabilities.?®> States Parties have the positive obligation to introduce effective measures for
combating stereotypes, prejudices and harmful practices relating to persons with disabilities,
including those based on sex and age. Moreover, they are called to promote awareness of the

capabilities and contributions of persons with disabilities.

Hence, the Convention recognises States Parties as duty-holders in the crucial process for awareness-
raising on disabilities rights into the society and indicates specific measures for pursuing this
objective. The measures required by Article 8(2) of the CRPD seek to change the social attitude

towards persons with disabilities. To this end, they promote the improvement of the education system,

214 3. A. Scholte, Civil Society and Democracy in Global Governance, Centre for the Study of Globalization and
Regionalisation CSGR Working Paper No. 65/01, p. 17.
215 Art. 8 (Awareness-raising) of the Convention on the rights of persons with disabilities.
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the support of the media and the adoption of awareness-training programmes regarding persons with
disabilities. Interestingly, the Convention provides the opportunity to implement human rights
through “non-legislative methods” moving beyond the classical structures of previous international

human rights treaties.?

In this pioneering framework, civic awareness on disability rights considerably depends on the efforts
of those NGOs that are key players in raising awareness on such issues throughout society. The lack
of participation of civil society at international or national level would jeopardise achieving this
crucial objective. Thereby, States Parties cannot underestimate the fundamental contribution of
NGOs for carrying out social education activities and attracting the attention of the media. The
Convention confers an unprecedented duty upon State Parties to raise awareness on disability issues
and requires the vital involvement of representative organisations of persons with disabilities in order
to effectively bring change at national level. The synergetic action of States Parties and NGOs
constitutes an essential partnership to engage the public community in a dynamic dialogue on

disability rights, cultural and social values.

The next sub-section will investigate how participatory democracy has been applied in the EU
framework. It will be demonstrated that the CRPD represents a positive benchmark to promote a

structured participation of civil society groups in the decision-making process.

5.4 Participatory democracy in the EU: from the White Paper to the Lisbon Treaty

The striking involvement of NGOs in drafting, monitoring and implementing the UN CRPD raises
challenging issues with regard to the role of civil society in the EU system. Indeed, the CRPD’s
adoption encourages the development of good governance at the international level and highlights

the beneficial outcomes of the civil society’s consultation. As mentioned above, Article 4(3) lays

216 M. Stein and P. Stein P., Beyond disability rights (2007) 58 Hastings Law Journal 1203.
See also, P. Harpur, Embracing the new disability rights paradigm: the importance of the Convention on the Rights of
Persons with Disabilities, (2012) 27 Disability & Society 1.
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down the crucial concept “nothing about us without us” in order to promote a permanent and

productive consultation between governments and persons with disabilities.

Increased participatory rights are not incompatible with the traditional model of representative
democracy, but rather constitute a fundamental tool to legitimate democracy and reinforce the idea
of European citizenship.?!” European institutions have a long history of informal consultations with
the voluntary sector. This form of cooperation was expressly acknowledged for the first time by
Declaration 23 of the TEU, which stresses “the importance, in pursuing the objectives of Article 117
of the Treaty establishing the European Community, of cooperation between the latter and charitable
associations and foundations as institutions responsible for welfare establishments and services”.
Civil society can therefore perform a complementary role in the decision-making process and ensures
that policy makers at EU level systematically consider the perspectives and grassroots experiences of
citizens to provide effective policies. In addition, voluntary associations can disseminate information
from the European level down to the local level to increase citizens’ awareness and promote a

common European identity.

Against this background, the Commission proposed to avoid jeopardising creativity and free
expression of civil society through over-bureaucratised or institutionalised procedures of
consultation.?'® To this end, it recommended the introduction of flexible but systematic relations
between the voluntary sector and the European institutions without compromising the principle of

subsidiarity and the specificities of each Member State.

The necessity to update the EU political system has also been reaffirmed in the White Paper of the

Commission on European Governance.?!® Political leaders indeed admitted the existence of an

217 See L. Pech, La solution au 'déficit démocratique’: une nouvelle gouvernance pour I’'Union Européenne? (2003) 2
Journal of European Integration 131.
218 Communication of the Commission, “Promoting the role of voluntary organisations and foundations in Europe”, COM
(97) 241 final, OJC95, 30.3.1998.
219 Commission, European Governance —A White Paper, Com (2001) 428 final (2001/c 287/01).
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increasing distrust towards EU institutions and the deep lack of confidence in a complex and
undefinable system such as the European Union. As a result, the Commission put emphasis on the
commitment to renew the EU political framework by means of a less top-down model and
complementing its policies with non-legislative tools.?® The White Paper basically reflects those
fundamental values underlying the idea of participatory democracy and outlines five principles of
good governance: openness, participation, accountability, effectiveness and coherence. The concept
of openness affects the functioning of the EU institutions which should operate in a more open
manner. They should constantly release communications concerning their actions and decisions in an
accessible and understandable language for the general public. Participation influences the quality of
EU policies and implies the involvement of civil society in the entire “policy chain, from conception
to implementation, on the base of an inclusive approach”.??* Accountability requires a clarification
of roles in the legislative and executive procedures with the purpose to assess political and legal
responsibilities of EU institutions. Effectiveness concerns the adequate impact of policies at the
national level and the proportional implementation of law, which have to respond to clear and shared
objectives. In the end, coherence is an essential element of future EU policies to solve urgent issues
related to climate and demographic changes, diversity and European enlargement. For this purpose,
the White Paper calls for a strong political leadership and institutional responsibility to advance a
cohesive approach within the EU multi-layered system. These strategic commitments launched by

the Commission are still decisive and impelling matters in the current EU agenda.

Interestingly, the Treaty of Lisbon also emphasises the importance to strengthen the participation of

civil society in the EU political debate. Thus, according to Article 15 of the TFEU:

220 |pidl.
22 |bid, I1. Principles of good governance.
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e “In order to promote good governance and ensure the participation of civil society,
the Union's institutions, bodies, offices and agencies shall conduct their work as
openly as possible.

e The European Parliament shall meet in public, as shall the Council when considering
and voting on a draft legislative act.

e Any citizen of the Union, and any natural or legal person residing or having its
registered office in a Member State, shall have a right of access to documents of the
Union's institutions, bodies, offices and agencies, whatever their medium, subject to

the principles and the conditions to be defined in accordance with this paragraph

(...)

The TFEU tends to move towards a broader participatory democracy for citizens in European affairs
and recognises that political institutions have to build democratic connections with people to launch
more effective and relevant policies.??> However, despite these efforts, the EU continues to denote
significant democratic shortcomings,??® in particular with regard to the lack of procedural or “input
legitimacy”,%?* which requires the inclusion of those who are affected by a regulation in the decisional

procedure.??®

The concept of participatory democracy entails a decision-making process which involves all
stakeholders and is based on “the action of interest groups and citizens initiatives”.??% It is

distinguished from the idea of representative democracy that relies on a peculiar form of legitimacy

222 Eyropean Commission, European Governance A White Paper, Doc/01/10, July 2001.
223 See also D. Ferri, European Citizens... Mind the Gap! Some Reflections on Participatory Democracy in the EU (2013)
5 Perspectives on Federalism 56.
224 £, Scharpf, Governing in Europe (Oxford University Press, 1999).
225 D, Ferri, Participation in EU Governance: A “Multi-Level” Perspective and a “Multifold” Approach, (2015) Citizen
Participation in Multi-Level Democracies, pp. 334.
226 Opinion of the Economic and Social Committee on “The Role and contribution of civil society organisations in the
building of Europe”, CES 851/99, 22.9.1999, Point 5.2.
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by input in accordance with citizens are represented at Union level by voting at European and national

elections.22’

5.4.1 The inclusive process of the EUCFR’s adoption: the “Convention” method

Participatory democracy has not been fully realised in the European Union system, but significant
developments are underway. For instance, the Charter of Fundamental Rights (EUCFR) was adopted
on the basis of an unusually transparent and inclusive process.??® During the drafting of the Charter
there was a wide and plural participation of different actors such as jurists, human rights experts of
the EU legal order, NGOs and civic associations. The Charter’s elaboration has seen the coexistence
of legal technicians and political advocacy groups. According to Olivier De Schutter, the total
openness of the decisional procedure encourages the legitimacy of the process, but it requires a

“structured” participation of civil society.??

The scholar underlined the side effects provoked by an open and broad participation without definite
rules and guidelines. During the Charter’s drafting, this openness shifted the power from its 62
members to the Secretariat of the Convention engaged with the evaluation of several amendments
presented to reshape the final document. Moreover, the collective decision on the Charter brought
about a fragmentation of responsibilities, because none of the actors claimed the paternity of the
deliberation. The lack of certain rules concerning the requirements to participate in the drafting
process downgraded the right “to be consulted” to a simple right to “freedom of expression”. In light
of these deficiencies, Olivier De Schutter suggested to open up intergovernmental conferences to
those organisations that represent common concerns at the EU level by adopting formal procedures

to select those interest groups that can effectively inform the deliberative process.

227 0. De Schutter, Europe in Search of its Civil Society (2002) 8 European Law Journal 198.
228 |bid.
229 1bid, p. 208.
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In the first place, civil society organisations have to represent interests of European society and be
permanently based in the European Union. The criteria of “representativeness” must be the first
requirement to assess in order to allow these organisations to take part in the decision-making process.
The Economic and Social Committee also states that “the assessment of the degree of
representativeness of NGOs must under no circumstances be based solely on quantitative criteria, it
must also involve qualitative criteria”. 22 The Committee holds that representativeness of civic
organisations should be measured not only in relation to the amount of members whom they represent,
but the “judgement must take account of the ability of such bodies to put forward constructive
proposal and to bring specialist knowledge to the process of democratic opinion-forming and
decision-making”.%*! Therefore, NGOs have to guarantee an adequate level of expertise to flesh out
the political arena and establish a real dialogue with the EU institutions. In this framework, civil
organisations would not merely have the right to be heard, but they would be entitled to receive

feedback concerning the impact of their proposals on the decision-making process.

The “Convention method” has also been applied during the elaboration of the EU Constitutional
Treaty, which attracted the attention of civil society’s organisations and participatory democracy
advocates.?®? However, the drafting of the European Charter of Fundamental Rights still symbolises
the most relevant experiment in good governance at the EU level, but at the same time it reveals
shortcomings and weaknesses of an incomplete model of participatory democracy. The concept of
participatory governance is a crucial point of reference for the European Union’s future and requires

an output-oriented paradigm of citizen involvement. This governance approach intended “as a process

230 Opinion of the Economic and Social Committee on the Comission discussion paper “The Commission and non-
governmental organisations: building a stronger partnership” (COM(2001) 11 final), CES 811/2000, 13.7.2000, point
2.25,p, 4.
281 bid, p.4.
232 B, Finke, Civil society participation in EU governance (2007) 2 Living Reviews in European Governance 4.
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and a state whereby public and private actors engage in the international regulation of societal

relationships and conflicts”?% is a necessary condition for the development of the EU system.

5.4.2 How to improve EU participatory democracy? The good practice of the CRPD

The CRPD’s adoption constitutes a good exercise of participatory democracy, which offers some
guidelines to structure the participation of civil society in the political arena. A focal point regards
the accreditation and participation of non-governmental organisations in the decision-making

process.

The drafting of the Charter of Fundamental Rights has been characterised by a total and “random”
openness. This means that the participation of NGOs in the decision-making process has not been
informed by clear guidelines to assess the “representativeness” of the civil society groups. By
contrast, the involvement of NGOs in the Ad Hoc Committee’s work has been regulated by precise
and formal rules. As mentioned in Paragraph 4, the accreditation of NGOs has been granted to all
non-governmental organisations enjoying consultative status with the Economic and Social
Council.?** In addition, the participation has also been broadened to those NGOs that could
demonstrate they carry out relevant activities in respect to the work of the Committee. The application
to be accredited to the Ad Hoc Committee was also based on clear requirements and accurate
conditions. The NGOs had to submit an application package containing specific information such as
“the purpose of the organization, the programs and activities of the organisations in areas relevant to
the Ad Hoc Committee, confirmation of the activities of the organization at the national, regional or
international level, copies of the annual or other reports of the organization with financial statements,

a description of the membership of the organizations and a copy of the constitution and by-laws of

233 B, Kohler-Koch and B. Rittenberger, Review Article: the Governance turn in EU studies (2006) 3 Journal of Common
Market Studies 205.
234 United Nations General Assembly, Resolution 56/510, Accreditation and participation of non-governmental
organizations in the Ad Hoc Committee on a Comprehensive and Integral Convention on the Protection of the Rights and
Dignity of Persons with Disabilities, 109" plenary meeting 23 July 2002.
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the organization”.?®® In this way, the participation of civil society groups in the decision-making
process has been well structured and formalised. However, it may be argued that the establishment
of precise rules concerning the participation of civil society is easier when the treaty being drafted
focuses on a very specific issue (disability rights) rather than a whole set of human rights. This
statement may be debunked by underling the legal complexity of an international human rights treaty
such as the CRPD. It indeed addresses several aspects of human rights law as accessibility, gender
equality, legal capacity, health and development, work, education, situations of risks and
humanitarian emergencies. The involvement of NGOs with different backgrounds and objectives has

contributed to improve the quality of the protection ensured by the CRPD.

Those NGOs involved in the CRPD’s elaboration properly represented the main civil society’s
interests and met the qualitative criteria established by the Economic and Social Committee. The lack
of appropriate “representativeness” that reduced the quality of the democratic participation in the
Charter’s drafting has been successfully overcome in the UN Convention’s framework. The model
of participatory democracy embodied in the CRPD may offer important solutions in respect to the
problem of “representativeness” which undermines the functioning of global and EU governance.
Civil society groups may indeed not reflect all the interests for which it purports to act and increase
inequalities related to class, gender, nationality, race and religion in case it depicts a disproportional
representation of society.?*® To avoid “fake” inclusiveness, the involvement of civil organisations in
deliberative procedures should be based on a strict control of their representative capacity. This
assessment should be mainly focused on qualitative criteria, such as the capacity of the NGOs to
represent common interests and carry out effective advocacy activities. In the CRPD’s context,

necessary prerequisites have been clarified ex-ante in order to prove the high quality of the NGOs’

235 Ad Hoc Committee, Seventh Session, Information Note for NGOs, Participation in the Ad Hoc Committee on a
Comprehensive and Integral International Convention on the Protection and Promotion of the Rights and Dignity of
Persons with Disabilities, 16 January- 03 February 2006.
2% 3. A. Scholte, Civil Society and Democracy in Global Governance, Centre for the Study of Globalization and
Regionalisation CSGR Working Paper No. 65/01, p. 20.
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activities for promoting disabilities rights at the international level and obtain the accreditation to the
Ad hoc Committee. A structured participation also contributes to consolidate the NGOs’ efforts that
would “receive appropriate feedback on how their contributions and opinions have affected the
eventual policy decision, thereby making the relationship a real dialogue”.?*’ To conclude, the
imposition of certain requirements for authorising the participation of civic organisations in the
institutional system constitutes an essential condition to enhance the effectiveness of the civil
dialogue. Such a structuration would not hamper the autonomy of civil organisations; on the contrary
it promotes the participation of “representative” groups that can advance constructive proposals and

bring relevant expertise to the decision-making process.

In light of these observations, civil dialogue stands out for its beneficial effects in the political and
legal background of the CRPD. Participatory rights are actively emerging both from the new
international human rights instruments and the increasing demand of good governance at the EU
level. The institutional architecture of the European Union now opens the doors to civil society.
Article 15 TFEU is a key provision to further enhance “input legitimacy”. In particular, the European
Union should learn the lesson from the CRPD’s framework and promote a structured participation of
civil society in the decision-making process. The legal challenges stemming from the EU’s
ratification of the CRPD are an unmissable opportunity to start a new participatory democratic course

which gives a voice to invisible groups of people and produces effective equality norms.

237 Commission Discussion Paper, The Commission and Non-Governmental Organisations: building a stronger
partnership, presented by President Prodi and Vice-President Kinnock the 18th of January 2000.
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CHAPTER 3

THE EU LEGAL FRAMEWORK

1. An overview of the prohibition of discrimination under EU law

The concepts of equality and non-discrimination are deeply rooted in the EU legal framework. Article

2 of TEU for instance establishes that:

“The Union is founded on the values of respect for human dignity, freedom, democracy, equality, the rule
of law and respect for human rights, including the rights of persons belonging to minorities. These values
are common to the Member States in a society in which pluralism, non-discrimination, tolerance, justice,

solidarity and equality between women and men prevail”.

Moreover, Article 3(3) TEU points out that the Union ‘“shall combat social exclusion and
discrimination, and shall promote social justice and protection, equality between women and men,

solidarity between generations and protection of the rights of the child”.

Currently, the Treaty of Lisbon has helped consolidate the principles of equality and non-
discrimination as fundamental values of the Union by imposing a mainstreaming duty to prohibit
discrimination on EU institutions. Article 10 TFEU, as amended by the Treaty of Lisbon, lays down
that “in defining and implementing its policies and activities, the Union shall aim to combat
discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or sexual
orientation”. Actions to address discrimination require the consent procedure in accordance with the
consent of the European Parliament is needed in order to adopt a Directive. Indeed, Article 19 of the

TFEU sets out that:

“Without prejudice to the other provisions of the Treaties and within the limits of the powers conferred by
them upon the Union, the Council, acting unanimously in accordance with a special legislative procedure
and after obtaining the consent of the European Parliament, may take appropriate action to combat

discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation”.
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According to the latter provisions, EU secondary law has to promote equality and ensure the
protection against discrimination in the EU legal context. The importance of the prohibition of
discrimination has also been confirmed by the CJEU in the famous case of Mangold v Helm,?3 where
the Court declared non-discrimination on grounds of age to be a general principle of Community

law.23°

1.1 The EU Charter of Fundamental Rights

The right to equality and non-discrimination also plays a significant role in the Charter of
Fundamental Rights of the EU, which has acquired a legally binding status after the entry into force
of the Treaty of Lisbon.?*® The Charter now binds both the EU institutions and Member States when

they act within the scope of EU law ?*! Article 21 of the Charter states that:

1. “Any discrimination based on any ground such as sex, race, colour, ethnic or social origin, genetic
features, language, religion or belief, political or any other opinion, membership of a national minority,
property, birth, disability, age or sexual orientation shall be prohibited.”

2. “Within the scope of application of the Treaty establishing the European Community and of the Treaty
on European Union, and without prejudice to the special provisions of those Treaties, any discrimination

on grounds of nationality shall be prohibited.”

The Charter provides a wider list of possible grounds of discriminations in comparison with the
European Treaties as amended by the Lisbon Treaty, but at the same time it does not introduce any

new rights in the area of EU anti-discrimination law. The Charter only “addresses discriminations by

238 Werner Mangold v Riidiger Helm (2005) ECJ, C-144/04.
239 |, Pech, Between judicial minimalism and avoidance: the Court of Justice’s sidestepping of fundamental constitutional
issues in Rémer and Dominguez, (2012) 49(6) Common Market Law Review 1841.
Ibid, para 75. “The principle of non-discrimination on grounds of age must thus be regarded as a general principle of
Community law. Where national rules fall within the scope of Community law, which is the case with Paragraph 14(3)
of the TzBfG, as amended by the Law of 2002, as being a measure implementing Directive 1999/70 (see also, in this
respect, paragraphs 51 and 64 above), and reference is made to the Court for a preliminary ruling, the Court must provide
all the criteria of interpretation needed by the national court to determine whether those rules are compatible with such a
principle (Case C-442/00 Rodriguez Caballero [2002] ECR 1-11915, paragraphs 30 to 32)”.
240 Charter of Fundamental Rights of the European Union (2000) OJ C 364/01.
241 G, de Burca, "After the EU Charter of Fundamental Rights: The Court of Justice as a Human Rights Adjudicator?"
(2013) 20 Maastricht Journal of European and Comparative Law 168.
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the institutions and bodies of the Union themselves, when exercising powers conferred under the
Treaties, and by Member States only when they are implementing Union law”.?*> The Charter
however represents an essential instrument for the interpretation of provisions of EU law, which
contributes to improve the protection of fundamental human rights within the European Union.
Article 47 of the EU Charter sets out the right to an effective remedy to everyone whose rights and

freedoms guaranteed by the law of the Union might have been violated by executive power.

As a result, the CJEU has been placed at the heart of the new EU architecture on fundamental rights
and symbolises the key guarantor of the Charter.?*®> The Court’s legal reasoning has often made
reference to the Charter’s content since it became a legally binding instrument of EU law.?* The
positive impact of the Charter on the EU case law is particularly evident in the Area of Freedom,
Security and Justice.?*> The Charter’s norms strongly influenced the CJEU’s interpretation in the field
of asylum law and with regard to the rights of the child.?*® According to the Commission’s report, the
European Union Courts have increasingly referred to the Charter in their judgements.?*” The number
of decisions quoting the Charter developed from 43 in 2011 to 87 in 2012. In 2013, this number

amounted to 113 and exponentially increased to 210 cases in 2014, while in 2015 it settled at 167.248

242 Explanations (1) relating to the Charter of Fundamental Rights (2007) OJ C 303/02, Explanation on Article 21 Non-
discrimination.
243 g, Carrera, M. De Somer and B. Petkova, ‘The Court of Justice of the European Union as a Fundamental Rights
Tribunal: Challenges for the Effective Delivery of Fundamental Rights in the Area of Freedom, Security and Justice’
(2012) 49 CEPS, Justice and Home Affairs Liberty and Security in Europe Papers.
244 G, de Barca, After the EU Charter of Fundamental Rights: The Court of Justice as a Human Rights Adjudicator?", 20
Maastricht Journal of European and Comparative Law 168, p. 169.
245 3, |glesias Sanchez, The Court and the Charter: the impact of the entry into force of the Lishon treaty on the ECJ’s
approach to fundamental rights (2012) 49 Common Market Law Review 1565.
246 See for instance with regard to the right of asylum, Joined Cases C-175, 176, 178 & 179/08, Salahadin Abdulla and
others, [2010] ECR 1-1493; See with regard to the right of the child, included in Art. 24, to maintain contact with both
parents, Case C-403/09 PPU, Detic" ek, [2009] ECR 1-12193; Case C-211/10 PPU, Doris Povse, [2010] ECR 1-6673.
247 EU Commission, 2014 Report on the application of the EU Charter of Fundamental Rights (Luxembourg: Publications
Office of the European Union, 2015).
248 EUJ Commission, 2015 report on the application of the EU Charter of Fundamental Rights (Luxembourg: Publications
Office of the European Union, 2016).
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1.2 The Convention for the Protection of Human Rights and Fundamental Freedoms

Ultimately, it is worth noting that disability is not expressly included in the list of prohibited grounds
of the Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR). Article
14 of ECHR merely states that “the enjoyment of the rights and freedoms (...) shall be secured
without discrimination on any ground such as sex, race, colour, language, religion, political or other
opinion, national or social origin, association with a national minority, property, birth or other status”.
Despite that, the Court of Strasbourg, in the case of Glor v. Switzerland, reiterated that Article 14
contains a non-exhaustive list of prohibited grounds, which also includes discrimination based on

disability.?*°

Interestingly, the accession of the EU to the Convention became a legal obligation under the Treaty
of Lisbon. Article 6(2) of the TEU, as amended by the Lisbon Treaty, provides that the European
Union “shall accede” to the Convention. The EU’s accession to the ECHR would bring about a
comprehensive and coherent legal framework for protecting human rights across the continent. EU
law would be subject to external control to ensure the observance of the rights and freedoms of the
ECHR. However, the accession to the Convention may create several issues in relation to the
autonomy of the EU’s legal order, the EU competences and the CJEU’s position as the ultimate
guardian of EU law.?° In April 2013, following almost three years of technical discussions, a revised
draft agreement was finalised from the 47 Council of Europe countries and the Commission to
regulate the EU accession to the ECHR.?5! In July 2013, the European Commission asked the CJEU
for an opinion concerning the compatibility of the draft agreement with the EU Treaties. The Court

concluded that the draft agreement is not compatible with EU law and provided a checklist of

249 ECtHR, Glor v. Switzerland case, application No. 13444/04, judgement 30 April 2009.
250 X. Groussot, T. Lock and L. Pech, EU Accession to the European Convention on Human Rights: A Legal Assessment
of the Draft Accession Agreement of 14th October 2011 (2011) Foundation Robert Schuman, European issues n°218.
251 Fifth negotiation meeting between the CDDH ad hoc negotiation group and the European Commission on the accession
of the European Union to the European Convention on Human Rights, Final report to the CDDH, Strasbourg, 10 June
2013.
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amendments to ensure its compatibility with the EU Treaties.?%? This context shows that the EU
accession under the current draft agreement has become highly complicated. It is hoped therefore that
ECHR and EU authorities will find durable solutions to harmonise the judicial work of the ECtHR

and the CJEU enhancing the protection of fundamental fights in the Union system.

Following this brief overview of the new human rights framework in the EU following the Lisbon
Treaty, it is worth repeating that the principles of equality and non-discrimination are seen as central
goals in the EU system for the protection of human rights. The EU’s political and legal approach

towards disability rights will be briefly discussed below.

2. Disability rights in the European Union

Disability policy has always been regarded as part of the European social agenda.?? EU social policy
was consolidated by the introduction of the Treaty of Amsterdam on May 1, 1999. A remarkable
aspect of the Treaty establishing the European Community, as amended by the Treaty of Amsterdam,

was the adoption of a new anti-discrimination provision.2** According to Article 13 of the EC Treaty:

“without prejudice to the other provisions of this Treaty, and within the limits of the powers conferred by
it upon the Community, the Council, acting unanimously on a proposal from the Commission, and after
consulting the European Parliament, may take appropriate action to combat discrimination based on sex,

racial or ethnic origin, religion or belief, disability, age or sexual orientation.”

The inclusion of this article brought about a ground-breaking change at EU level, to the extent that it
laid down the competence of the Community to launch legal measures to counteract discriminations

on grounds of disability for the first time.?% European disability policy has since been characterised

252 Opinion of the Court (Full Court) of 18 December 2014. Opinion pursuant to Article 218(11), ECLI:EU:C:2014:2454.
253 A, Waldschmidt, 'Disability Policy of the European Union: the Supranational Level' (2009), 4 ALTER European
Journal of Disability Research 8.
2541, Bryan, 'Equality and Freedom from Discrimination: Article 13 EU Treaty' (2002), 24 Journal of Social Welfare and
Family Law 223.
255 E. Howard, "The EU Race Directive: Time for Change? (2007) 8 International Journal of Discrimination and Law
237.
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by a rights-based approach which enshrines civil and social rights.?>® The key idea of this approach
is that societal factors operate to exclude persons with persons with disabilities from full participating
in society. As a consequence, such disabling barriers should be tackled by laws and policies to

guarantee equal opportunity to persons with disabilities.?®’

In more practical terms, this led the Commission to enact a Community action programme (HELIOS
I) to promote vocational training and rehabilitation, economic integration, social integration and an
independent way of life for disabled people.?%® It also adopted a second programme to improve social
integration and employment for persons with disabilities?°. Moreover, a third disability programme
(HELIOS 11) was introduced to foster equal opportunities for and the integration of disabled people.
This programme stressed the importance of the political mobilisation of persons with disabilities and
established therefore the European Disability Forum (EDF).%° Lastly, the 1993 Social Policy Green
Paper introduced the fundamental concept of “mainstreaming” intended as “acceptance of people as
full members of society, with opportunities for integrated education, training and employment, and
to lead their lives independently”.?5! This new approach aimed to accelerate the integration of persons
with disabilities in ordinary schools and their effective inclusion in the open labour market. In line
with these important changes, at the end of November 2000, the Council of Ministers adopted an

“anti-discrimination package” comprising two fundamental legal instruments: the Race Directive26?

2%6 D, Mabbett, 'The Development of Rights-based Social Policy in the European Union: The Example of Disability
Rights' (2005) 43 Journal of Common Market Studies 97.
257 A, Lawson. The EU Rights Based Approach to Disability: Strategies for Shaping an Inclusive Society (2005) 6
International Journal of Discrimination and the Law 4269.
2% HELIOS I (Second) Community Social Action Programme for Disabled People (1988) OJ L104/38.
2% Memorandum of the Commission to the Council concerning the employment of disabled people in the European
Community (COM 86(9) of 24 January 1986).
260 HELIOS 11 (Third) Community Action Programme to Assist Disabled People (1993) OJ L56/30.
See also, D. Mabbett, 'The Development of Rights-based Social Policy in the European Union: The Example of Disability
Rights' (2005) 43 Journal of Common Market Studies, p. 108.
261 European Commission (1993) Green Paper European Social Policy: Options for the Union, Brussels, p. 48.
262 Directive 2000/43/EC of the Council of 29 June 2000 implementing the principle of equal treatment between persons
irrespective of racial or ethnic origin [2000] O.J. L 180/22.
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and the Framework Equality Directive.?6® The next section will focus on the provisions introduced

by the Framework Equality Directive and the legal protection it afforded to persons with disabilities.

3. The EU anti-discrimination framework: Directive 2000/78/EC

The Framework Equality Directive (2000/78/EC, henceforth the Directive) lays down a general
framework for combating discrimination on grounds of religion or belief, disability, age or sexual
orientation as regards employment and occupation. The material scope of the Directive is confined
to the area of employment and occupation.?®* By contrast, the Racial Equality Directive also covers
access to and supply of goods and services, housing, education, transport, healthcare, social security

and social assistance.26°

The objective of the Directive is to ensure that persons with disabilities do not suffer discrimination
and instead enjoy equal treatment in the workplace. To this end, Article 2 of the Directive establishes
that “the principle of equal treatment shall mean that there shall be no direct or indirect discrimination
whatsoever on any of the grounds referred to in Article 1”. The Directive also considers harassment
(Art. 2.3) and instruction to discriminate (Art. 2.4) as different forms of prohibited discrimination. A
general overview of the legal categories introduced by the Directive will be offered below with a

focus on those decisions of national courts applying the prohibition of discrimination.

3.1 Exploring the meaning of direct discrimination

According to Article 2(2) (a) of the Directive, direct discrimination on grounds of disability occurs
“where one person is treated less favourably than another is, has been or would be treated in a

comparable situation”. The assessment of the less favourable treatment should be based on a

263 Directive 2000/78/EC of the Council of 27 November 2000 establishing a general framework for equal treatment in
employment and occupation [2000] O.J. L 303/16.
264 R. Whittle, 'The Framework Directive for Equal Treatment in Employment and Occupation: an Analysis from a
Disability Rights Perspective' (2002) 27 European Law Review 303.
265 |, Waddington and A. Lawson, Disability and non-discrimination law in the European Union (Luxembourg
Publications Office of the European Union 2009).
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comparative exercise. To this end, the comparator must not have the same characteristic as the
claimant and must enjoy a better treatment.?®6 However, in the situation where it is not possible to
identify the comparator, the Directive allows a comparison with a previous or hypothetical

comparator by referring to another person who “has been” or “would be” treated more favourably.2¢’

3.1.1 The previous or hypothetical comparator

The case of Aylott v Stockton on Tees Borough Council illustrates the concrete application of this
particular comparative approach.?6® The claimant suffered from bipolar disorder and he submitted
several complaints against colleagues, including for bullying, before going on paid leave. After
returning to work, his performance was strictly monitored. Once again, he fell ill and was accused by
his manager to be unprofessional, intimidating and displaying inappropriate behaviours towards other
colleagues. The employer suspended him and after several months of absence due to his sickness, he

was ultimately dismissed on the grounds of capability.

The Employment Tribunal (ET) found that this treatment amounted to direct discrimination on
grounds of disability. In absence of an actual comparator, the ET held that the appropriate comparator
was an individual who had been off for a similar number of days without having the same disability
as the claimant. The ET finally considered that the comparator who had a similar sickness record in
respect of, for example, a complicated broken bone or other surgical problem, would not have been

subjected to the same treatment.

This judgement reflects the approach of the Directive that aims to enlarge the protection of persons

with disabilities and allows a comparison also with a hypothetical comparator. The Employment

266 |, Waddington, Fine-tuning non-discrimination law: exceptions and justifications allowing for different treatment on
the ground of disability (2014) International Journal of Discrimination and Law 1.
27 R. Whittle, The concept of disability discrimination and its legal construction. (2001) in 'Discrimination and
affirmative action on the labour market — legal perspectives' (in preparation of the Swedish Presidency of the European
Union), National Institute for Working Life, Sweden, 6-7 November 2001.
288Aylott v Stockton on Tees Borough Council, Court of Appeal, July 2010, [2010] EWCA Civ 910.
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Appeal Tribunal (EAT) however rejected the first decision of the ET and confirmed a restrictive test
for disability-related discrimination. The EAT established that “for a meaningful comparison to be
made, the hypothetical comparator should have all the attributes or features which materially affected
the employer’s decision to carry out the act which is said to be discriminatory.” 26° This decision of
the EAT required the hypothetical comparator to have all the relevant attributes or features of the
complainant and therefore reduced the guarantees in favour of persons with disabilities, who have to
demonstrate the existence of a “clone”.?’° By contrast, the Framework Directive seems to permit the
comparison with an individual who receives a better treatment in a similar situation without sharing

the same characteristic of the claimant.

3.1.2 Identifying the suitable comparator

The Directive does not merely allow the possibility to compare a disabled person with a non-disabled
individual, but it offers the additional opportunity to draw a comparator by referring to a person with
different disabilities. Indeed, the term “another” used by the Directive constitutes an open clause for
identifying the comparator.?’* The Directive’s approach aims to overcome the legal shortcomings of
those national legislations that only take into account comparisons between a person who has a

disability and another who has not.

The case of Granovsky v. Canada may be used to illustrate how to identify the proper comparator in
order to prove a discriminatory treatment.?’2 The claimant challenged the constitutional validity of
the Canada Pension Plan (CPP) that guarantees income benefits in the case of retirement, disability,

or death.?”® The CPP provides disability benefits to persons who are permanently disabled and have

269Aylott v Stockton on Tees Borough Council, para. 35.
210 R, Qulton, When is a clone not a clone? (2009) New Law Journal 1158.
211 R. Whittle, The concept of disability discrimination and its legal construction. (2001) in 'Discrimination and
affirmative action on the labour market — legal perspectives' (in preparation of the Swedish Presidency of the European
Union), National Institute for Working Life, Sweden, 6-7 November 2001, p.5.
272 Granovsky v. Canada (Minister of Employment and Immigration), [2000] 1 S.C.R. 703.
213 E, Chadha and L. Schatz, "Human Dignity and Ecnomic Integrity for Persons with Disabilities: A Commentary on the
Supreme Court's Decisions in Granovsky and Martin." (2004) 19 Journal of Law and Social Policy 94.
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paid sufficient earnings contributions. Mr. Granovsky injured his back at work and was assessed by
workers' compensation as "temporarily totally disabled”. Thirteen years later, after various jobs, he
applied for a permanent disability pension under the Canada Pension. His application was rejected
because he missed to make the required CPP payment during the relevant ten-year period prior to the
application.?”* Mr. Granovsky did not fall under the protection of the "drop-out™ provision, according
to which periods of permanent disability causing absence from employment are not counted in the
contribution calculation. In this context, Mr. Granovsky claimed the violation of the right to equality.
Interestingly, the claimant argued that the appropriate comparator was not a permanently disabled
individual, but a non-disabled worker who is able to pay the contributions in compliance with the

CPP.

The Court held that the claimant wrongly identified the comparator, because non-disabled employees
are not disabled and, thus, have no need “to resort to the drop-out provision”.?’> As a consequence,
in this case, the Court considered permanently disabled persons as the appropriate comparator group.
The Canadian Court admitted the possibility to evaluate a comparison with individuals with different
disabilities. This judgement is highly interesting as it shows the importance of selecting a comparator
that is relevant for the legal analysis. Although the present case does not fall within the EU legal
framework, it exemplifies a concrete application of the provision that prohibits “direct
discrimination” under the Framework Directive. Article 2(2)(a) gives the opportunity to draw a
comparator by referring to a person with different disabilities. This case may help to understand the

purpose of the Directive and its possible implications with regard to EU case law.

274 E, Sampson, Granovsky v. Canada (Minister of Employment and Immigration): Adding Insult to Injury? (2005) 17
Canadian Journal of Women and the Law 71.
25 Granovsky v Canada, at para. 49.
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3.2 Introducing the concept of indirect discrimination

Article 2(2)(b) of the Framework Directive lays down a comprehensive definition of indirect

discrimination according to which:

“Indirect discrimination shall be taken to occur where an apparently neutral provision, criterion or practice
would put persons having a particular religion or belief, a particular disability, a particular age, or a

particular sexual orientation at a particular disadvantage compared with other persons unless:

1 that provision, criterion or practice is objectively justified by a legitimate aim and the means of
achieving that aim are appropriate and necessary, or

2. as regards persons with a particular disability, the employer or any person or organisation to whom
this Directive applies, is obliged, under national legislation, to take appropriate measures in line with

the principles contained in Article 5 in order to eliminate disadvantages entailed by such provision,

criterion or practice.”27®

This prohibition constitutes a fundamental tool for achieving substantive equality and reinforcing the
protection of vulnerable groups of individuals. In the case of S. Coleman v Attridge Law, the General
Advocate of the CJEU stated that indirect discrimination should be intended as an inclusionary
mechanism “by obliging employers to take into account and accommodate the needs of individuals
with certain characteristics™.?’" Indirect discrimination may indeed occur where an employer’s neutral
policy or practice puts an employee in a disadvantaged position in comparison with other
employees.?’® For instance, a job recruitment process that requires presentation skills may indirectly
discriminate an applicant who suffers from stammer, in particular where the presentation skills are
not relevant to the job. This neutral practice is likely to be regarded as “indirect discrimination” in

accordance with EU law. The Directive places great emphasis on this prohibition as it represents a

218 Article 2(2)(b) of Directive 2000/78/EC.
217 Opinion of Advocate General Poiares Maduro of 31 January 2008, Case C-303/06, Coleman v Attridge Law (2008).
278 European Commission, European Anti-Discrimination Law Review the European Network of Legal Experts in the
non-discrimination field, Issue 18 (2014), p. 30.
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significant percentage of disability discrimination and considerably enlarges the protection for

persons with disabilities. 27°

In section 4.2 infra, the case of Ring and Skouboe-Werge will be analysed to illustrate the CJEU’s

understanding of indirect discrimination under Directive 2000/78/EC.

3.3 Reasonable accommodation: the paramount obligation

The main duty imposed upon employers by the Directive regards the introduction of necessary
adaptations to the workplace in order to accommodate the special needs of persons with disabilities.

Article 5 of the Directive lays down that:

“In order to guarantee compliance with the principle of equal treatment in relation to persons with
disabilities, reasonable accommaodation shall be provided. This means that employers shall take appropriate
measures, where needed in a particular case, to enable a person with a disability to have access to,
participate in, or advance in employment, or to undergo training, unless such measures would impose a
disproportionate burden on the employer. This burden shall not be disproportionate when it is sufficiently
remedied by measure<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>