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Assessing the legitimacy of flood risk governance arrangements in Europe: Insights
from intra-country evaluations

Abstract

Legitimacy has received comparatively less attention than societal resilience in the context of
flooding, thus methods for assessing and monitoring the legitimacy of Flood Risk Governance
Arrangements (FRGA) are noticeably lacking. This study attempts to address this gap by
assessing the legitimacy of FRGAs in six European countries through cross-disciplinary and
comparative research methods. On the basis of this assessment, recommendations to enhance
the legitimacy of flood risk governance in Europe are presented.

Keywords: Legitimacy; flood risk governance; comparative study; governance; Europe.

1. Introduction

With rising concerns for increased flooding, the pursuit of societal resilience has risen up the
socio-political agenda (Driessen et al. 2016). Conversely, the notion of legitimate flood risk
governance often remains implicit, yet legitimacy is widely seen as a founding principle of
good governance (OECD 2015). Legitimacy becomes increasingly complex in the context of
contemporary flood risk governance where the number of actors involved in the decision-
making process has increased and scope of action has broadened across different types of
public, private and civil society actors (Hegger et al. 2014). This has corresponded with a shift
in management approaches, from defence-orientated “working against nature” paradigm,
towards holistic Flood Risk Management (FRM), which embraces the use of measures to
alleviate both the hazard and consequences of flooding should it occur (Driessen et al. 2012).
This shift has prompted the inclusion of other policy fields, such as spatial planning and
emergency management, and hence dispersion of responsibilities across a wider range of
actors (e.g. Mees et al. [2014]; van Buuren et al. [2014]; Gilissen et al. [2016]).
Simultaneously, the state-citizen relationship also appears to be subject to scrutiny, with calls
to encourage more citizen involvement in FRM (Mees et al. 2016). Whilst the benefits of
diversification are almost self-evident and seen as necessary for societal resilience (e.g. Aerts
et al. [2008]; van den Brink et al. [2011]; Mees et al. [2014]; Driessen et al. 2016), this has
raised a number of challenges for defining and securing legitimate forms of decision-making
(Alexander et al. 2017).

Flood risk governance is recognised as a distinct form of risk governance, with Flood Risk
Governance Arrangements (FRGAs) embodying the actor networks, rules, resources,
discourses and multi-level coordination mechanisms through which FRM is pursued
(Alexander et al. 2016). Flood Risk Governance (FRG) includes a mix of measures ranging
from prevention, defence, mitigation, warning and evacuation and recovery, involving policy
fields such as land use planning, water management, urban planning and building
requirements as well as civil protection. The process, outcome and impact of governance
arrangements each raise implications for the pursuit of legitimacy (Lindgren and Persson
[2010]; Schmidt [2013]).

The aim of this paper is to assess the legitimacy of flood risk governance in Europe.
Concentrating on factors that support or potentially constrain legitimacy, the study draws on
national and comparative research conducted in six European countries: Belgium (Flemish
Region), England, France, The Netherlands, Poland and Sweden. The selection of countries is
motivated both by their similarities, e.g. all are EU Member States who are obliged to
implement the EU Floods Directive, as well as their differences, i.e. physical conditions, flood



experience, the FRM strategies that are in place, and their economic, social, administrative
and legal contexts (Hegger et al. 2014). Thus this enabled us to examine how the legitimacy
of FRG has been shaped under various contextual conditions. This approach facilitates much
needed insight into the extent to which current FRGAs are supported in legitimacy
aspirations, or conversely constrain under different contextual conditions.t

2. The multi-faceted construction of legitimacy

The concept of legitimacy and its meaning has been subject to a number of studies concerning
democracy, justice, policy-making and governance more generally (e.g. Suchman [1995];
Héritier [1999]; Scharpf [1999]; Kohler-Koch [2000]; Magnette [2003]; Brown [2016]), in
relation to water governance (OECD 2015); and more specifically in relation to FRG (see e.g.
Johnson et al. [2007]; Mees et al. [2014]; van Buuren et al. [2014]; Mees et al. [2017];
Alexander et al. [2017]). The term legitimacy has been defined in different ways by different
scholars (see e.g. Suchman [1995:574]; Backstrand et al. [2010:38]) and can, in short, be
explained as the extent to which an institution is perceived as having the right to rule and
doing so in a way that it is accepted by society. Legitimacy can thus be viewed as a resource
that regulators, companies and actors need to acquire in order to continue to rule, operate or
act (Tilling 2004).

Legitimacy reduces conflicts in society, for example in terms of how risks and burdens are
divided amongst societal partners. It follows that certain activities can increase legitimacy,
while others can decrease it. Authority and accountability are important concepts when
considering legitimacy and trigger questions about whether FRGAs have the necessary power
and societal acceptance to take action. Indeed, accountability is widely held as an intrinsic
component of legitimacy discourse (Dyzenhaus 2001), but equally the accountability for
decisions that are taken or similarly failure to take action (Lloyd 2005). Legitimacy becomes
increasingly complex in the context of contemporary FRM as the number of actors increases,
power becomes more diverse and diffuse, and the scope of decision-making broadens. Both
flooding in itself and measures taken to e.g. prevent, defend and mitigate floods can have a
significant impact on peoples’ lives, property and well-being (Tapsell [2000]; Tapsell et al.
[2002]: Mason et al. [2010]).

One way of improving the legitimacy in decisions and decision-making is to more actively
involve the public, which supposedly “enhances both the efficiency and the legitimacy of
European governance” (Magnette 2003). The acceptable level of risk or the standard of safety
requested by society must therefore be transparent and enable for participation in decision
making to avoid unwillingness to accept flood risk management measures. The “active
involvement” of the public is promoted by the EU Water Framework Directive and the Floods
Directive. Although it is not a strict requirement in order to comply with the public
participation requirements stemming from the Directives, shared decision-making has been
identified as a good practice in water management in the context of the Common
Implementation Strategy (EC 2014). Participation however raises questions about who is a
legitimate stakeholder, and what entitlement they hold in the decision-making process?
Whose interests are represented and who is included or excluded from the process? (Few et al.
[2007]; Serensen [2010]).

1 With respect to Belgium (Flemish Region), this analysis focusses on the Flemish Region (as the main
competences with respect to water and flood risk management are regionalized in Belgium (Flemish Region), the
three regions, i.e. the Flemish Region, the Walloon Region and the Brussels-Capital Region each have their
separate flood risk policies and legal frameworks).



3. Methodology

This study is the result of cross-disciplinary research carried out within the EU FP7-funded
project “STAR-FLOOD”, which examined flood risk governance from both legal and public
administration perspectives across selected EU Member States (www.starflood.eu/). As part
of this research, the notion of legitimate flood risk governance was examined through
empirical research conducted in Belgium (Flemish Region), England, France, The
Netherlands, Poland and Sweden. Clarifying the conceptual confusion of this term, Alexander
et al. (2016) developed a framework for evaluating legitimacy, informed by a comprehensive
review of international governance literature, grey literature and legislative analysis. The
multi-faceted construct of legitimacy is thus operationalized through the following criteria:
access to information and transparency, participation, procedural justice and accountability,
and social equity (Table 1). This evaluative framework was used to steer national-level
assessments of flood risk governance, deriving data from positive legal analysis, including in-
depth study of primary and secondary legislation, as well as informal (‘soft”) law. These
insights were further accompanied and validated through semi-structured interviews with key
actors in FRG, representing a multiplicity of perspectives, from policy-makers to
practitioners. A total of 313 interviews were performed during the STAR-FLOOD project.

Table 1. Criteria and benchmarks for evaluating the legitimacy of flood risk governance [Adapted from
Alexander et al. 2016:41]

Evaluation criteria | Benchmarks for legitimate flood risk governance

Access to e  Stakeholders have equal access to relevant information and
information and policy documents about the problem and how it will be
transparency managed in a timely manner

e The decision-making process is clear so all can see how
decisions were made

Participation e  Stakeholder participation is sought through various stages
in the decision-making process

e The views of stakeholders are considered and/or taken into
account and integrated within decision-making

e Arange of stakeholders is involved in participation

Procedural justice e  There are opportunities for stakeholders to challenge

and accountability decisions before the courts

e Access to courts is available at a reasonable cost and
decisions are made within a reasonable time span

e Stakeholders have equal access to the appeal process

e There are opportunities for stakeholders to appeal decisions

e Decisions are subject to review

Social equity e Policy makers strive for social equity in FRM decision-
making processes
e FRM protects vulnerable and financially deprived groups

To report these results and facilitate comparisons, we adopted a qualitative form of scoring
according to high, medium or low (or combinations thereof), according to the benchmarks
outlined in Table 1. The results are summarised in tables 2-5 and discussed in turn in the
forthcoming sections. Whilst the scores reflect intra-country assessments, as opposed to inter-
country comparisons, this method serves as a useful springboard for discerning cross-country
similarities and differences, as well as underlying factors to which these are attributed.
Although the information in the tables is based on extensive research undertaken in each
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country, the reader should bear in mind that, for pragmatic reasons, the following analysis
draws upon illustrative examples, only. These selected examples serve to highlight examples
of good practice as well as examples that appear to undermine legitimacy.

4. Evaluating the legitimacy of EU flood risk governance

4.1 Access to information and transparency in flood risk governance

In the STAR-FLOOD project, the criterion of access to information has been formulated in
terms of a condition that stakeholders must have equal access to relevant information about
flood related issues and how this information will be managed. To fulfil the criterion, equal
opportunities to be properly informed must be provided by law and the decision-making
process must be transparent; it must be clear to the public how their interests have been taken
into account. The degree to which access to information and transparency in the examined
countries are supported by certain features of FRG are illustrated in Table 2.

In general, the availability of flood risk information has improved after the implementation of
the FD and access to information and transparency does not appear to be problematic. In the
majority of the examined countries, the evaluation indicates that information in the form of
legislation or policy documents is made available to the public in a timely manner. In Sweden,
The Netherlands and Belgium (Flemish Region), for instance, all official documents are in
principle public. The extent to which public inquiries and independent reviews are undertaken
is however less uniform; only Sweden and England score “High” in this regard, and in Poland
the degree to which such measures are undertaken is considered “Low”. As to the clarity of
how decisions have been made, it is only for The Netherlands this feature is considered
“High/medium”, with France on the other end of the scale, scoring “Low”.

A good example of an instrument that supports proactive disclosure? of information is the
“duty to inform”, which was introduced in the Flemish Region in Belgium (Flemish Region)
through a legislative reform in 2013. The instrument requires the dissemination of information
regarding the vulnerability to flooding in every real estate transaction. Beyond specific
legislation and policy instruments, the use of the Internet has also facilitated widespread
access to flood risk information in understandable forms (e.g. searchable databases, flood risk
maps). Indeed, many of the previous barriers such as the necessity to request information and
the costs of processing and fulfilling those requests have been removed.

Table 2. Analysing the degree to which certain features of flood risk governance support access to information
and transparency in selected European countries

Benchmarks for legitimate Belgium | England | The France Sweden | Poland
FRG Netherlands

Legislation and policy
documents are made available

to the wider public in a timely High High High High High Medium
manner

Public inquiries and

independent reviews are Medium | High Medium Medium | High Low

implemented

2 Reactive disclosure entails that individual members of the public only receive information upon request (e.g.
Darbishire 2010).



Benchmarks for legitimate Belgium | England | The France Sweden | Poland
FRG Netherlands

Clarity about how decisions

Medium | Medium | High/Medium | Low Medium | Medium
are made

However, country analyses also reveal areas that could be improved. For instance, some
uncertainty about how decisions are made, e.g. in terms of the trade-offs, is reported in most
of the countries, and in particular in France, where a lack of transparency in decision-making
and policy implementation is reported as a constraining factor (see further Larrue et al.
2016:130). A lack of knowledge about how to access certain documents or even awareness of
what flood risk information actually exists and what the information means was also reported
in all countries. While most countries have national legislation which requires public notice of
certain decisions, for example in relation to spatial planning, increased requirements of such
proactive disclosure would likely increase both the publics’ awareness and knowledge and
hence the legitimacy of the process.

4.2 Public participation in flood risk governance

The national level evaluations reveal that in several countries, including Sweden and The
Netherlands participation is low in practice and limited to the end of the decision-making
process (Mees et al. 2016). While there are many possible explanations for this, including
individuals’ lack of awareness of issues relating to liability and risk, the design of the process
is often limited to a formal inquiry and dissemination of information. There are also large
differences between the national and local level. In the Netherlands, for instance, the
participation at local level is rather high and sometimes lead to other solutions and measures
than those initially proposed (Terpstra and Gutteling 2008), whereas there are other examples,
including Geraardsbergen in the Flemish Region, revealing that citizens feel excluded from
the decision-making processes (Ek et al. 2016).

However, in keeping with the — rather generic — requirements of the EU FD, public
participation is organised in the context of FRG in the researched countries; the public is
consulted on the FRM plans and all countries have made these publicly available.> As
mentioned above, “active” involvement is not a strict requirement of the Floods Directive,
although it is strongly encouraged. The degree to which certain features of FRG support
participation in the examined countries is summarised in Table 3. While public participation
requirements certainly are part of the countries’ formal institutional frameworks, the forms of
the participatory procedures vary. The evaluation for example indicates that the possibilities
for actual influence in the decision-making process is relatively low in all studied countries
except in England and The Netherlands. The pattern is similar regarding the degrees to which
there are formal requirements to take into account the outcome of the participation procedure;

3 The Floods Directive (2007/60/EC) includes participation in article 9 and 10, which regulates the coordination
with the Water Framework Directive (2000/60/EC) (WFD); it follows that “the active involvement of all
interested parties [...] shall be coordinated, as appropriate, with the active involvement of interested parties
under Article 14 of Directive 2000/60/EC”, according to which different stakeholders, including the public,
should participate in the process of drafting management plans. Article 10 in turn requires that MS make
available to the public preliminary flood risk assessments, flood risk and flood hazard maps, as well as resulting
Flood Risk Management Plans (FRMPs). Further stipulations are made that MS “encourage active involvement
of interested parties in the production, review and updating of the flood risk management plans”.



In England, The Netherlands and the Flemish Region participatory results and any consequent
actions are openly reported (Environment Agency 2015). However only in The Netherlands is
there a legal duty to take the outcome of the participation procedure into account. The
Flemish River Basin Management Plans, which include the Flood Risk Management Plans,
for the period 2016-2021 indicate how the outcome of public participation processes have
been taken into account (CIW [2015]). Sweden, Poland and France have all stated “Low” and
the Flemish Region “Low/medium”. In France, for example, there is no reporting on the
results of the consultation.

A further problem is that participation is often organised too late in the process, i.e. when
actual influence of the final decision is no longer feasible. This is for example the case in
France (see Larrue et al. 2016:42). Efforts to engage local communities are however
increasingly encouraged in The Netherlands, e.g. through the Delta Programme (see
Kaufmann et al. 2016), and well-established in English flood risk governance (see Alexander
et al. 2016: Mees et al. [2016]). In Poland, decision-making in FRG is reported as
“professionalised, with little involvement of the public”, although public participation has
increased over the last decades (Matczak et al. 2016:33). Participatory activities does
moreover appear to be somewhat limited in terms of who is invited to participate; all countries
except for England and The Netherlands, (who stated “High”), have indicated “Medium” in
this regard.

Table 3. Analysing the degree to which certain features of flood risk governance enable participation in selected
European countries

Benchmarks for legitimate Belgium | England | The France Sweden Poland
FRG Netherlands

Stakeholder participation is

sought through various stages | Low/ Medium/ : :

of the decision-making an'gh/MEd'u Medium | Medium Low
process to enable actual medium | high

influence

There is a legal duty to take Medium/ | Medium

into account the outcome of High Low Low Low
the participation procedure low /high

Participation is not limited to

certain categories of actors, Medium | High High Medium | Medium _
for example public actors Medium

4.3 Procedural justice and accountability in flood risk governance

Regarding access to relevant courts at affordable costs and with decisions delivered within a
reasonable timeframe, France and Sweden all indicate “Medium”, implying that this is
perhaps not a big issue. The situation in England and Poland, however, appears to entail room
for improvement as they indicate “Medium/low” respectively “Low/medium” in this regard.
The Flemish Region and the Netherlands put “High” on this issue, indicating a well-
functioning system for procedural justice.

On the subject of appeal possibilities and the opportunity to challenge decisions the evaluation
points from “High” in France and The Netherlands to “Low/medium” in Poland. In Belgium
(Flemish Region), costs In England there are discussions on the existence of social inequities



regarding access to justice, while in Poland there is a discrepancy between the limited
resources of the civil society and the dominant position of the administration and private
companies. The implementation of independent reviews and public scrutiny is also an
important aspect of the accountability of the governance system. Based on the evaluation,
accountability mechanisms appear to be available in all examined countries. It can be
mentioned here that in England and The Netherlands independent reviews and public scrutiny
of FRG are increasingly common while in France it is possible to assert the liability of
politicians and public officials in (criminal) courts (Larrue et al. 2016:42).

Table 4. Analysing the degree to which certain features of flood risk governance enable procedural justice and
accountability in selected European countries

Benchmarks for legitimate Belgium | England | The France Sweden | Poland
FRG Netherlands

Stakeholders have equal access
to the appeal process and have
the opportunity to challenge
decisions made

Low/
High Medium | High High Medium
medium

Access to the relevant courts is

available at a reasonable cost Medium/ Low/
and court decisions are Medium low High Medium | Medium
available within a reasonable medium

time span

Decisions are subject to
independent reviews and public | Medium | High High Medium | High Medium
scrutiny

4.4 Social equity in flood risk governance

Another fundamental, albeit sometimes implicit, theme attached to debates on legitimacy
refers to social equity and fairness. In the context of flood research, these themes are typically
discussed in the context of distributive justice and premise that the outcome of the governance
process should be considered to be fair (as opposed to necessarily equal) (Johnson et al.
[2007]; Penning-Rowsell and Pardoe [2014]; Thaler and Hartmann [2016]). It is important to
note that what is perceived as fair depends on what normative system that is prevalent
(Keessen et al. [2013]: Driessen & van Rijswick [2014]; Tennekes et al. [2014]; van Doorn-
Hoekveld [2014]; van Doorn-Hoekveld et al. [2016]). Whilst from a solidarity perspective, it
is considered fair that also people in low risk areas contribute to flood protection measures, if
social equity is interpreted as ‘beneficiary pays’, the situation will be perceived as fair if
contributions are based on risk (Keessen et al. [2016]). Market-based mechanisms and
solidarity are however not mutually exclusive; an insurance based compensation scheme can
be strongly based on the solidarity principle, provided that also residents in low-risk areas
contribute to the scheme and that a risk differentiation exists to discourage building in high-
risk areas. This is the case in Belgium (Flemish Region) (Suykens et al. 2016). In The
Netherlands a mixed system has developed with regard to the defence strategy, in which
everyone within the ‘dike ring area’ is protected in the same way and up to the same level.
Regional taxes are paid based on property value, which leads to higher costs for those who
have more property (higher stake, higher payments) (see e.g. van Rijswick and Havekes
[2012]; Wiering et al. [2015]). In addition to this regional system, large investments in new
defences in The Netherlands are partly paid from general taxes, thus solidarity implies that



costs are spread across all taxpayers. Implicit in those countries where taxes pay for some or
all of flood management is that those who pay more tax (arguably the more affluent) will
ultimately contribute more.

In addition, the perception of fairness will differ depending on which aspect of flood risk
governance is subject to study. For example, emergency management is based on the
solidarity principle as it is usually funded through general means whereas for flood recovery
the systems in the examined countries range from a strongly prevailing solidarity principle,
for example in The Netherlands, to market-based insurance systems in England and Sweden
(Suykens et al. [2016]). In case a country focuses on prevention instead of recovery also pre-
flood compensation mechanisms may contribute to social equity and distributional justice
(van Doorn-Hoekveld [2014]; van Doorn-Hoekveld et al. [2016]). The degree to which
certain features of FRG support social equity in the examined countries is summarised in
Table 5.

Table 5. Analysing the degree to which certain features of flood risk governance enable social equity in selected
European countries

Benchmarks for Belgium England The France Sweden | Poland

legitimate FRG Netherlands

Policy _makers_ strive Medium/ Medium/

for social equity in .

decision-making Low : High : Low Low
high high

processes

FRG protects ] _
vulnerable and Medium/ | Medium/

financially deprived high high
groups

High High n.a. Low

The evaluation indicates that policy makers in The Netherlands strive for social equity to a
“High” extent and in England and France to a “Medium/high” extent, although the
interpretation of what is fair is likely to be fundamentally different (van Doorn-Hoekveld
2017). The situation in Sweden, Belgium (Flemish Region) and Poland differs considerably in
this regard; here, the evaluation indicates that the degree to which social equity is a goal for
FRG is “Low”. However, in Belgium (Flemish Region), social equity in FRG should be
viewed in the wider context of the Belgian extensive welfare mechanism for citizens with
limited financial resources. The inclusion of other matters related to social equity, such as the
degree to which vulnerable and financially deprived groups are protected above other groups,
also varies between the researched countries. In England, where the evaluation indicates
“Medium/high” on this matter, social deprivation is factored-into the funding calculator.
Households within different deprivation bands will qualify for funding on a sliding scale
(Defra 2011). This means that in theory schemes initiated in areas of high depravation have a
greater likelihood of receiving Government funding. In The Netherlands, financially deprived
groups do not pay (or pay less) taxes for flood protection to the regional water authorities
(Kaufmann et al. [2016]:38), which thus motivates a “High” degree in terms of the extent to
which vulnerable and financially deprived groups are protected in Dutch FRG. This is also the
case in France, whereas in Sweden, the issue is not applicable (as the distributional impacts of
floods are considered to be limited due to relatively few flood events). In Poland, matters of



social equity are, in contrast, comparatively underdeveloped and the evaluation result is
“Low” (Matczak et al. 2016:91).

5. To what extent are flood risk governance arrangements achieving aspirations of
legitimacy?

This assessment reveals interesting insights into the different ways in which legitimacy is both

constructed and undermined by elements of flood risk governance in different contextual

settings.

In relation to transparency and access to information, this research revealed that access to
information is ensured through statutory requirements embedded in national legislation.
Moreover, the availability of flood risk information has improved as a result of the
implementation of the FD, particularly through duties to publish and make FRMPs available
for public consultation. There is however room for further improvements, especially with
regards to public awareness and the grounds for which decisions are reported. It must be made
clear to the public how their views and interests are taken into account, and crucially how
trade-offs between different interests are made. Increased requirements of proactive disclosure
have the potential to increase both public awareness and knowledge, which in turn could
encourage citizen involvement in FRG and help facilitate local-based action. The
implementation of specific legal instruments, like the Flemish ‘duty to inform’ could
constitute a significant added value in raising awareness with citizens both at national and EU
level. In turn, this may facilitate greater motivation amongst at-risk households to take a
degree of ownership in terms of managing their own risk and encourage households to adopt
actions (e.g. installing property-level measures) that enhance resilience to flooding. However,
we observe the need for more transparent public debate on the subject of FRM responsibilities
and the distribution of these across civil society, public and private actor groups, particularly
where shifts in this distribution are occurring.

Regarding participation, the results are more complex. Although there are examples of
policies and best practices around participation (for example in England), and the legal
frameworks governing FRG certainly support participation, significant challenges remain.
This is at least partly due to the fact that while it is fairly straightforward to formulate legal
rules in a way that ensures access to information and transparency, participation, and in
particular, ‘effective participation’ is primarily a qualitative process which is difficult both to
implement effectively and to enforce and evaluate. This study has identified a number of
specific problems in relation to public participation in flood risk governance in particular.
Firstly, in practice, participation is often low. This also relates to a lack of awareness, both of
risk and in relation to activities, plans and policies, which can be partly remediated by
instruments such duties to inform. Secondly, the design of the participation process is often
limited to a formal inquiry and transference of information often towards the end of the
decision-making process, at a point in time when little substantive amendments can be made.
Thirdly, efforts to actively involve (local) communities still appear to be uncommon in the
studied countries (with exception for England; Alexander et al. [2016]; Mees et al. [2016]).
Moreover, it remains unclear the extent to which the public are truly able to influence the
decision-making process or whether participation exercises really serve to legitimise a
decision that has already been made (e.g. Few et al. [2007]; Alexander et al. [2017]).
Fourthly, the participation may not always be representative of all interests; and finally, legal
provisions are in general non-prescriptive. It is also important to emphasise that increased
participation does not necessarily improve the legitimacy of the decision-making process per
se. Since participation involves a cost to the individual, resourceful groups are more likely to



commit to the process, and it is not uncommon that various interest groups dominate the
agenda (Spyke 1999). More participation may thus reinforce the interests of the already
powerful, for example stakeholder representative organisations (Dieperink et al. 2012). This
problem is found to be present, at least to some extent, in all examined countries.

Overall, for government to make a shift towards ‘real’ participation, one that is based on co-
decision making (Arnstein 1969) and coproduction (Mees et al. 2016b), it is necessary to
determine both what constitutes effective participation and how this can be implemented.
Such requirements must not necessarily be established legally, but it is important to create a
normative system that sets out the objectives of effective citizen participation and how it
should be carried out to provide the most solid legitimate basis. The FD therefore needs to be
clarified in regards to this. Moreover, a clear emphasis should be put on conveying precisely
the extent to which the comments stemming from the public consultation rounds of the
FRMPs have been taken into account, and this should be translated into the evaluation of the
plans. Furthermore, people must be (better) informed of their rights and responsibilities and
scope thereof. The ways in which they can actually and effectively contribute and carry out
their responsibilities in practice must be conveyed more clearly. Considerable attention should
be paid to matters of how to attract different groups and how to utilize their knowledge, for
example, so that participation processes are not only geared toward to higher educated part of
the population (Squintani 2014). The feasibility of substantive legal rules to this effect should
be investigated.

This analysis revealed that relatively few hurdles exist with regard to procedural justice and
accountability. Although procedural justice in general is supported in the researched
countries, as access to justice is typically provided by the national legal systems, several MSs
have been criticized for undue limitations of this access (Darpd 2013). However, the
increasing focus on plans or programmes instead of, or as complementary to, substantive legal
requirements, stemming both from the WFD and the FD, can be considered to lead toward
more ‘policy’ than ‘law’. Since access to the courts (‘justice’) is part of upholding the rule of
law, and thus the separation — and balancing, of power between the legislator, the
administration and the courts, it is pivotal that citizens are granted effective legal protection at
the national level with effective remedies as well (Ortlep and Widdershoven 2015). For
example, should a MS fail to implement a certain Directive within the required time span,
citizens should be able to rely on the Directive directly before their national courts. This
possibility is however subject to certain requirements, namely that the provisions are
unconditional and sufficiently precise (the ‘doctrine of direct effect’, see e.g. European Court
of Justice [1974]; [1982]; [1989]).

The fact that the FD does not set forth substantive requirements implies that individuals
cannot rely on the Directive directly, but are referred to the discretion of the national courts
(European Court of Justice [1977]; [1996]; [2004]). Moreover, as FRM measures are set out
in FRMPs instead of in an applicable legal framework, the possibilities for citizens to have
recourse in courts specialized in environmental law are slim, despite the fact that their civil
rights might be harmed. As a last resort there is of course the possibility of taking the case to
civil court, but it is questionable if this can result in effective remedies. This is, for example,
the case in The Netherlands. Overall, this is a consequence of an increased focus on
procedures at both the EU and national level, which can be considered as part of the evolution
from “government” toward “governance” (e.g. Howarth [2009]; Scott [2009]; van Rijswick
and Havekes [2012]). This increased proceduralisation has also had an impact on access to
justice; although e.g. planning decisions, plans and programmes can sometimes be challenged



to a higher authority, the room for discretion is often substantial, and FRMPs in Sweden, for
instance, are not even grounded in law.

Finally, to maintain a high degree of legitimacy, flood risk governance must include
mechanisms to ensure social equity as well as address distributional justice. In this context,
the research points toward some important factors: what is perceived as fair depends on the
prevailing normative system — as such the question rises whether flood risk management can
ever be fully legitimate, although it can be more legitimate. The prevailing normative system
is in turn different for different flood risk management strategies (e.g. van Doorn-Hoekveld
2017): prevention, defence, mitigation, preparation and recovery. On this front, this research
observed how the solidarity principle and ‘beneficiary pays’ are present to various degrees
and with different expressions, for example implying that a market-based system can still be
based on the solidarity principle. In the end it is the combination of elements that we have
described above that makes a FRG legitimate in all aspects. An important finding of this
research is that social equity is gained by a combination of approaches that strengthen, instead
of undermining, each other by shifting burdens from one phase in FRG to another, or between
different societal groups (Suykens et al. 2016).

The origins for this study were the observation that issues of legitimacy have received
comparatively less attention than societal resilience in flood risk governance. However, this
analysis has demonstrated ways in which the various facets of legitimacy can in fact support
and promote resilience goals. Therefore, we wish to assert the possibility to unite resilience
and legitimacy endeavours in the pursuit of effective flood risk governance.
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