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The Limited Scope of Sea Cargo Liability Regime: 

New Political-Economic Environments in the 21st Century 
Lijun Zhao*

Abstract

The scope of uniformity of seaborne cargo regimes under the UN’s conventional approach seems to be more extensive than is desirable. The new business pattern of shipping subsectors, the rising influence of developing countries, and containerisation, are creating new shipping environments. These environments show that imperfect competition is only found in parts of the shipping markets nowadays, unlike that in/under the conventional approach to uniformity. Thus, these new economic and political realities call for innovative modifications to the conventional approach and a refocusing of international uniformity towards a limited degree of restriction [limited number of restrictions] of freedom of contract in legal shipping regimes.

I. Introduction

The international shipping market was unified before 1870.
 Since 1870, the unified shipping market has broken up into two important sub-sectors, liner and tramp shipping, gradually adapting to the two main types of needs in cargo flows. Cargo liners operate on regular scheduled services; they are versatile, multi-deck vessels with installed cargo-handling cranes or gear, carrying mostly finished or semi-finished manufactured goods, often accompanied by refrigerated products, together with some bulk cargo.
 The tramp/bulk sector primarily handles two categories of bulk cargoes: dry bulk cargoes (e.g. ore, bauxite, coal, phosphates, and grain) by tramp vessels, and wet bulk cargo (e.g. oil or oil products) by specialised vessels.
 In the subsequent century up to the 1970s, liner and tramp shipping continued to be run more or less on the same pattern, and thus many vessels were interchangeable between liner and bulk sectors.

II. The significant transformation in international shipping markets over the past 50 years

II.A Interchangeability between Liners and Tramp Vessels before the 1940s

The distinction between cargo needs and shipping patterns among the two sectors between the 1870s and the 1970s can be further divided into two sub-periods.
 Besides the general effects of globalisation on the two sub-sectors, the markets for both sectors reflect their own specific characteristics (e.g. entry and exit of carrier companies, and the information between carriers and the cargo interests).  They function as the market place both for ship owners seeking cargo spaces to fulfil transport services and assignments, and for the cargo interests, as well as new entrant carriers when they decide to enter the shipping market. These players’ activities increased the liquidity of the oceanborne transport service markets, and thus they ensured better allocation of vessels (cargo spaces) to different routes, among shipowners or liner conferences, servicing international seaborne trade (See Figures 1 and 2).

During the first sub-period, from the 1870s to the 1940s (see Figure 1), tramps and liners were similar in size and specification, and their roles were often interchangeable. Cargoes carried by liner and tramp shipping were not always absolutely defined: liner ships could carry tramp cargoes, and vice versa.
 However, although these two sectors could substitute for each other, their main structures were diametrically different: oligopoly and protectionism within the liner sector (e.g. liner conferences from the 1870s to the 1970s),
 and virtually perfect competition in the tramp sector.
 The Hague Rules (1924) originated from this period, in which the tramps and liners were interchangeable substitutes. Thus, these Rules did not give proper consideration to the unprecedented changes after the 1940s. 

Figure 1: Shipping Markets during the 1870s-1940s (The Interchangeability between the liner and bulk sectors)
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Figure drawn up by the author.
II.B. Transformation: the clear division (non-interchangeability) between liners and tramps after the 1940s 

The second sub-period which the international shipping markets experienced was from the 1940s to the 1970s (see Figure 2). The 1970s was another period of revolutionary developments for the liner industry. Introduced in the 1960s, containers became widely used in the 1970s, as a means of unitisation of cargoes, and they revolutionised the transport system for industrial goods.

Figure 2: Shipping Markets during the 1940s-1970s
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Figure drawn up by the author.
Unlike the structure of the shipping market in the first sub-period, liners and tramps have become clearly divided since the 1940s. The unprecedented increase in world production and international trade after World War II led to a gradual decrease in substitution between these two sectors.
 In bulk/tramp shipping, both the categories and the volume of cargoes were unprecedented. Wet/liquid bulk cargoes (oil and oil-made products) were introduced on a massive scale into the bulk cargo market, and huge tankers were built. Dry bulk cargoes nurtured specialised bulk cargo markets (e.g. coal, ore of bauxite and phosphates, fertilisers, and grain), and specialised ships were constructed to carry these bulk cargoes. On the other hand, in liner shipping, although liner conferences faced increased competition (e.g. from developing and socialist countries), their anti-competitive markets continued to develop along the same pattern of oligopoly as before World War II.

III. Increasing containerisation and transformation of pattern of business of shipping companies

III.A. Increasing containerisation

Containerisation significantly boosted the further development of liner carriers.
 According to UNCTAD (see Figure 3), goods have been increasingly carried within containers since the 1970s.
 First, it has made different goods more homogenous owing to the same packaging in containers. Second, containerisation has speeded up the time for loading and uploading, which has made regular scheduled services of liners possible. Unfortunately, the importance of containerisation had been considered neither by the Hague Rules (1924), nor the Visby Rules (1968). Although the Hamburg Rules (1978) were concluded after this change, these Rules were not widely ratified.

Figure 3: International Seaborne Trade for Selected Decades (tonnes and percentage of tonnage)
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Figure drawn up by the author.

Contained and other cargoes (break bulk) were calculated as one category statistically in the UNCTAD sources cited, so the author cannot identify the accurate percentages of the containerised cargoes. However, according to the author’s conversation with Richard Scott who practices shipping business for over 30 years, the percentage of containerised cargoes within this category is increasing decade by decade, compared with the decreasing percentage of break bulk. In short, now containerised cargoes account for a substantial percentage in the liner shipping sector.
II.B. Clear different business patterns of shipping companies: liners and tramps

Containerisation
  also boosted new designs of vessels and cargo-handling infrastructure, global door-to-door transport (i.e. multimodal transport), early use of information technology, and structural changes in shipping markets. 
 In order to meet customers’ needs to operate worldwide, containerisation and liner companies’ concentration led to a fundamental transformation of liner shipping companies into the archetype of a globalised transnational shipping company.

 In order to meet the new needs created by containerisation, liner companies started to establish their global logistics networks from the 1970s onwards.
 Their worldwide coverage was achieved through the formation of alliances and transnational megamergers.
 On the one hand, the formation of global alliances or mergers fulfilled the aim of geographical worldwide coverage. For instance, as previously mentioned, the Grand Alliance had as its members Hapag-Lloyd, NYK, NOL, and P&O in 1995; later, MISC entered this Alliance while NOL left to enter the New World Alliance; recently MISC withdrew and the Grand Alliance now consists of Hapag-Lloyd (Germany, 5th), NYK (Japan, 12th), and OOCL (HK, 11th) (See Appendix: Table on Top 20 Liner Shipping Companies).

On the other hand, large liner shipping companies built their global networks by transnational concentration. For instance, as mentioned above, the three major mergers and acquisitions in the 1990s were: P&O (UK) with Nedlloyd (Netherlands), Maersk (Denmark) with Sea Land (US), and Neptune Orient Line (Singapore) with American President Lines (US).
 Consequently, the enlargement of these liner companies and their alliances nurtured strategic alliances; their relationships evolved from past competitors towards a number of new forms of cooperation (alliances/consortia and international megamergers) in the globalisation era.

By using these two methods of cooperation (alliances and transnational megamergers), a number of large liner shipping companies now have global networks and can provide global services for their clients through overseas hubs and transnational networks.
 These large liner companies handle the global services, but small liner companies deal with the regional network.
 Consequently, the relationship between the large and small liner companies is not one of absolute competition but complementation (cooperation).
Figure 4: Globalised Liner Market (1970 - )
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Figure drawn up by the author.
In contrast, tramp shipping did not experience such a large degree of innovative technical developments as the liner sector, and no significant transformation occurred in the structure of markets or the organisation of tramp companies.
 Although specialised vessels, such as tankers have been built for the tramp shipping (see Table 4), the general pattern of tramp companies has not changed significantly over the past one hundred years.
 The size of many tramp companies has not changed much.
 For instance, a tramp company may own either a number of tramps or a single vessel. However, some companies have become significantly larger. Secondly, the relationship of tramp members within the same network is competition on the basis of cost, unlike the cooperation within the liner sector.

Globalised tramp/bulk shipping today operates to a much less globalised extent than the liner sector. Globalised bulk shipping is based on national networks, including trust, and common national or family cultures. Tramp companies establish multinational networks on the basis of the common national cultures of traditional maritime countries, such as the UK, Greece, Norway, and Japan (see Figure 5).

Unlike cooperation by liner companies, tramps compete with one another even as members of the same network. Regardless of the size of tramp companies, their organisation, structure and strategies are similar, and they compete on the basis of cost.
 Hence, liners run at both regional and global levels, but tramps are almost always run at regional levels.
 Therefore, global uniform rules on seaborne cargo regime should focus mainly on the globalised liner business rather than regional-based tramps.

Figure 5: Globalised Bulk Shipping - Sum of National Networks
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Figure drawn up by the author.

IV. Abolition of anti-competition exemption following the 1970s: increasingly competitive markets for doth tramps and liners

Traditionally, the whole shipping sector was immune from competition law.
But the US Ocean Shipping Reform Act (OSRA) 1998
 challenged the special treatment of liner conferences under American antitrust law, significantly diminishing the capacity of conferences to regulate their members. Ten years later, in October 2008, EC regulation 4056/86, which guaranteed conferences being exempt from EU competition law, was abolished.

Before October 2006 tramp shipping and cabotage
 were exempted from the legal regime established to implement the “Treaty on the Functioning of the European Union” (TFEU) Articles 101, 102 and 104 (previously numbered as EC Treaty Articles 81, 82 and 84); international liner conferences were historically immune from antitrust law.

The picture of regulations for international shipping is much more perplexing than that of other modes of transport. Since 1974, the UN “Convention on a Code of Conduct for Liner Conferences” (Liner Code) has granted antitrust exemptions to liner conferences.
 In 1979, EC Regulation 954/79 supported the EC Member States in ratifying the UN Liner Code.
 Finally the EC antitrust regime for international shipping provided Regulation 4056/86,
 which was consistent with the UN Liner Code, prescribed a special antitrust regime for liner shipping and established a block exemption for liner conferences (e.g. price-fixing cartels) without time limitation.

In 2006, the EC implemented a different maritime policy by reconsideration of the application of competition rules to shipping, again through the enactment of EU Regulation 1419/2006.
 Since October 2006, tramp shipping and cabotage have been covered by EU Regulation 1/2003, subject to competition rules under TFEU Article 101 and 102 (former Articles 81 and 82 of the EC Treaty); on 18 October 2008, the exemptions of liner conferences were abolished through EU Regulation 1490/2007.
 Thereafter, all joint price fixing activity for services to or from the EU has been illegal. Whereas elsewhere liner conferences are authorised under limited, increasingly strict, anti-competitive exemptions, the EU is the only jurisdiction, until now, in which liner conferences have been prohibited.

These waves of abolition of monopolistic exemptions made the tramp and liner sectors differ further from their counterparts at the times of the Hague Rules (1924), Visby Rules (1968, and 1979), and Hamburg Rules (1978). The shipping markets are evolving toward more competitiveness, and thus the scope of uniformity should be smaller, rather than larger as under the Rotterdam Rules (2008). 

V. Rising influences of non-traditional maritime countries in world shipping markets with political implications 

As seen in UNCTAD data, a significant number of vessels are registered in countries with an open registry policy, 
 such as Panama and Liberia. 
 On the basis of the true nationality of vessels, a fleet recorded as being owned and controlled (beneficially owned) by a particular country is comprised of ships owned by companies or individuals which are, or who are, nationals of that country. These could be state-owned in some countries, or they could be privately owned: both forms of ownership are included. In many new trading and developing countries, ship-owners are inclined to register their ship in their home countries. For example, the largest nationally controlled merchant fleets which are also registered under the national flags include oil tankers from Kuwait, Brazil, India and Thailand, dry bulk cargoes carriers from Hong Kong (China), India, Thailand, Turkey, Vietnam and the Republic of Korea, and general cargo ships from Indonesia, Russia, and Thailand.
 However, there is a precipitous decline reflected in the shipping fleets registered in developed countries, most of which also fall within the traditional maritime powers category. Hoffmann argues that nowadays four out of every five merchant ships are registered either under an open registry flag or in a developing country, and ship-owners from developed countries are more likely to choose a foreign flag than those from countries with a lower GDP per capita.
 Alternatively, some ship-owners chose second registers of traditional maritime countries.

Table 1: The Largest Fleets of the 20th Century (Fleets in Millions of Gross Registered Tonnage)

	Country/Territory
	1914
	1937
	1963
	1992
	2008

	 
	grt
	%
	grt
	%
	grt
	%
	grt
	%
	grt
	%

	Great Britain (UK)
	21.0
	43%
	20.6
	31%
	21.6
	15%
	23.6
	3.4%
	26.0
	2.5%

	Germany
	5.5
	11%
	3.9
	6%
	5.0
	 
	16.9
	2.4%
	94.2
	9.1%

	USA
	5.4
	11%
	12.4
	18%
	23.1
	16%
	59.1
	8.5%
	39.8
	3.8%

	Norway
	2.5
	5%
	4.3
	6%
	13.7
	9%
	54.1
	7.8%
	46.9
	4.5%

	France
	2.3
	5%
	2.8
	4%
	 
	4%
	7.0
	1.0%
	6.5
	0.6%

	Japan
	1.7
	4%
	4.5
	7%
	 
	7%
	90.2
	12.3%
	161.7
	15.6%

	Italy
	1.7
	3%
	3.2
	5%
	5.6
	4%
	11.7
	1.7%
	17.7
	1.7%

	Netherlands(Holland)
	1.5
	3%
	2.6
	4%
	5.2
	4%
	 
	 
	8.6
	0.8%

	Sweden
	1.1
	2%
	1.5
	2%
	4.2
	 
	12.2
	0.3%
	6.9
	0.7%

	Russia (USSR)
	1.0
	2%
	1.3
	2%
	5.4
	4%
	19.2
	2.8%
	18.0
	1.7%

	Spain
	0.9
	2%
	1.0
	1%
	2.0
	 
	5.1
	0.7%
	4.5
	0.4%

	Greece
	0.8
	2%
	1.9
	3%
	15.0
	10%
	100.6
	14.5%
	174.6
	16.8%

	Hong Kong
	 
	 
	0.3
	 
	0.8
	 
	31.6
	4.5%
	33.4
	3.2%

	China
	 
	 
	0.6
	 
	0.5
	 
	27.5
	3.9%
	84.9
	8.2%

	Republic of Korea 
	 
	 
	 
	 
	0.1
	 
	18.2
	2.6%
	37.7
	3.6%

	Above-listed total
	45.4
	93%
	60.9
	89%
	102.2
	73%
	477.0
	66.4%
	761.4
	73.2%

	World total
	49.1
	100%
	66.7
	100%
	145.9
	100%
	718.4
	100%
	1040.164
	100%


1. “grt” = “Gross Registered Tonnage”.  

2. 1992 and 2008 data include real ownership (or in control) including all registered flags. Data for 2008 include ships of 1000 grt and above. 

3. The flag of convenience (open registry) was not widely used before the 1960s, and thus the data for 1914 and 1937 does not take into consideration registered tonnage under foreign flags. 

At the macro level (countries), up to the 1960s the main carriers of the world fleet remained the same with Great Britain and the US (which held a decreasing share in world shipping in the following decades), followed by the continual rise of Greece, Norway and Japan (see Table 5, 1963 columns). Flags of convenience (open registry) enabled the ship-owners of traditional maritime countries to maintain control of their fleets while benefiting from low-cost labour of open registered countries;
 after the 1980s, flags of convenience were extensively used by all western and eastern maritime countries.

The 1970s marked a new era, in which the European maritime countries (except Greece) lost their final pre-dominance in international shipping. In the 1990s and 2000s, Greece ranked in the first position, and Japan has remained steadily in the second position (Table 5, 1992 and 2008 columns). In the 1990s, the rise of new maritime territories from Asia was evident;
 in the 1990s and 2000s, China, Taiwan (China), Hong Kong (China), and the Republic of Korea became noticeable competitors to their European counterparts (see Table 5 and its 1992 columns, and Tables on top liner and bulk carriers including Asian carrier companies in the Appendix).

At the micro level (carrier companies), the trend towards transnational concentration also resulted in a major reshuffle in the ranking of the leading ocean shipping liner companies and the increasing size of vessels.
 For example, P&O Nedlloyd (3rd in 1997, UK/Netherlands), Sea Land (4th 1997, US), CP Ships (16th in 1997, Canada) and American President Line (18th in 1997, US) have been overtaken by their competitors and disappeared from the 2009 rankings; Cho Yang (20th in 1997, the Republic of Korea) went bankrupt and also disappeared from the rankings.

Figure 6: Traditional Maritime Powers and Their Maritime Levels of Engagement on 1 January 2009
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Figure dawn by the author; dwt = deadweight tonnage.

Figure 6 illustrates the maritime levels of engagement of traditional maritime nations on 1 January 2009. It is seen that all the traditional maritime powers, except Germany and Japan, have a greater share of world trade in value than their percentage share of world fleet in deadweight (Figure 6). Compared with the rankings in 2008, those of UK and Italy are reversed.

In the negotiating decades of the Hague Rules, developed countries were more or less only representing the carriers’ interests. However, nowadays some developed countries, such as the US and Germany, represent the cargo interests as well as the carriers’ interests. As Mendelsohn points out, it is shipper interests alone that have effectively prevented the ratification of the Visby Rules in the US
, since the ratification of the Visby Rules would ultimately delay the ratification of the Hamburg Rules, favoured by the cargo interests.
Figure 7 : Maritime Levels of Engagement of Newly-emerging Trade Countries and Territories on 1 January 2009
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 1. “Dwt” = deadweight tonnage.
2. “The country of ownership indicates where the true controlling interest (that is the parent company) of the fleet is located. In several cases, determining this has required several judgements [...]” 

Chart drawn by the author.

However, Figure 7 indicates a contrary trend of development for the newly-emerging trading nations: the majority of the ranked territories possess a higher percentage of owned fleets than their share of value in international commerce, and the only exceptions to the trend are India (which is 5th, and not far from the general principle with a slightly lower percentage of fleet ownership than that of trade) and the last three ranked territories, Thailand,
 Brazil and Malaysia.

In short, the commercial reality in world shipping today is markedly different from the times when the Hague and Hamburg Rules were negotiated. First, there is a significantly increasing number of shipping powers, mainly among the newly-emerged and developed non-European countries (e.g. Japan, the US, the Republic of Korea, and China), but meanwhile it seems that the influence of traditional European shipping countries such as UK has shrunk (see Table 5 above for the decreasing percentage of world fleet ownership). Secondly, the balance of power has clearly swung from the hull-dominated market to the cargo interests. The traditional maritime powers such as Great Britain have lost their supremacy in the shipping sector (see Table 5). Meanwhile, cargo interests have become more developed than they were in the 1920s, for example in the US, and China (see Figure 6, Table 1 and Appendix).

VI. Conclusion

Government regulations in shipping have a long history (e.g. the US Harter Act of 1893),
 and they seem to expand their scope of application on uniform seaborne cargo rules. However, a rational set of uniform regimes of sea carriage rules in the future should adjust to the changing business pattern of shipping companies, legal competition policies and today’s new politically influential countries in shipping. Thus, this article looked at the new shipping realities from two perspectives.

Firstly, from the micro-level perspective (shipping sectors and companies), three fundamental transformations in the past 50 years differ from what happened at the time of the Hague-Visby Rules negotiations. In terms of shipping companies, vessels had inter-changeability between liner and bulk sectors during the Hague-Visby period. However, tramps and liners reduced their inter-changeability after the 1940s, and then they were clearly divided. Tramps and liners now carry different types of cargoes, and have different scales of business. The liner shipping companies have both global and local logistical networks. They also work as alliances (or consortia) or transnational megamergers, with both cooperative and competitive motives among individual liners. The scale of many, but not all, tramp companies remains similar to those of the Hague-Visby times: regional networks and non-cooperation between tramps. Therefore, the uniform international sea regime should be limited in scope, focusing on globalised liner shipping realities rather than being further extended. 

The reasons for this transformation in international shipping markets are the increasing containerisation and the abolition of anti-competition exemptions for shipping companies after the 1970s. These changes have made the shipping market more globalised and more competitive, which is different from what happened at the time of the previous conventions. On the one hand, globalisation calls for uniform rules of sea carriage. On the other hand, abolition of anti-competition immunity of tramp and liner companies after the 1970s induced more competition than at the time of the Hague, Visby and Hamburg Rules. Competition in the shipping markets will bring about adjustment to freight rates and benefit cargo interests, and the need for mandatory rules within the international sea cargo uniform regimes will be reduced to a certain extent. Therefore, the scope of uniformity should be reduced, rather than increased under the Rotterdam Rules. 

Secondly, from the macro-perspective (countries or territories), the political balances in the next round of uniform sea carriage rules will also be significantly different from the previous conventions. Western countries lost their absolute authority when a global convention on uniform rules of sea cargo carriage was introduced. Today, the global “[c]argo geography does not exactly match carrier geography.”

In a potential, forthcoming round of negotiations on uniform sea carriage regimes, with reference to the different ratios between cargo and carriers and the generated volumes of international trade, the influential political and economic negotiators will be divided into three categories. The first group of countries or territories are those which generate and/or accept a large number of cargoes but do not own strong national-flag fleets or even control fleets proportional to the magnitude of their foreign trade (e.g. Canada, see Table 5).
 The second group are maritime powers without significant hinterlands which have historically developed a comparative advantage in international maritime transport (i.e. third-party shipments, namely carriers which are not the producing or recipient country).
 These play a significant role in this category of countries, and they became new members of the hull interest groups after World War II; the Hague-Visby regimes had not reflected their interests, and the new members of this category called for further amendments of current international uniform legal regimes for shipping. The third group lie between these two extremes mentioned above, and consist of numerous countries and territories which have a significant amount of international trade and also control fleets (or national-flag fleets) which are used not only for domestic trade, but also for overseas liner and bulk traffic (e.g. China and the US, see Appenxi). For cost reasons, controlled fleets may be registered under “open registries”, to use a euphemism, or “flags of convenience”, to use a more common, but pejorative term.

These three categories of countries will negotiate and bargain at the negotiating tables of the next uniform sea cargo regime. The political influence of these countries is now much greater than it was at the time when the western countries introduced the Hague and Visby Rules. Therefore, the conventional approach to uniformity should be modified to accommodate these newly-emerging countries or territories.

Appendix: Shipping countries and shipping companies

Table 2: Top 20 Liner Shipping Companies (1997-2009)
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Table 3: Leading Bulk Cargo Shipping Lines (2007)

Table 4: Leading Bulk Cargo Shipping Lines (2007)
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 “LNG” = Liquefied Natural Gas.
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Table 5: Countries/territories of Ownership


Table 6: Table: The 35 leading maritime countries and territories (1996-2008)
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� The Grand Alliance, � HYPERLINK "http://www.grandalliance.com/" �http://www.grandalliance.com/�, accessed 23 September 2013.


� WTO, S/C/W/315, 14, 16, paragraphs 36 and 43. Cf. before the 1980s, mergers and acquisitions mainly took place within national borders and remained confined to the liner sector, but hitherto the bulk sector is traditionally less heavily concentrated because it is frequently organized on the basis of one-ship companies. 
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� WTO, S/C/W/315, 14, paragraph 38 (stating that the share of capacity of the top twenty liner operators increased from 48 percent in 1998 to 69 percent in 2009.


� Richard Scott, experienced global shipping market analyst, mentioned to the author that there were some large tramp shipping companies.
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