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Abstract The extensive use of Machine Learning (ML) algorithms has signif-
icantly altered decision-making processes, societal structures, and power dynam-
ics. These algorithms, known for their efficiency, are increasingly making critical
decisions. However, concerns about their opacity and biases persist. Some legal
scholars and data scientists argue that the GDPR includes a right to explanation
to address ML opacity, while others advocate for transparency as a better solu-
tion. This study explores the debate between transparency and explanation within
the GDPR's regulatory framework, focusing on Articles 15, 22 and recent EU
court rulings. By examining judicial developments and scholarly perspectives,
the study highlights the GDPR's efforts to promote transparency and accounta-
bility in automated decision-making. Despite the GDPR's provisions, the lack of
an explicit right to explanation has led to ongoing legal and ethical discussions.
This research aims to provide insights into how transparency, explanation, and
individual rights intersect in the realm of algorithmic decision-making under the
GDPR.

Keywords: Machine Learning, Right to explanation, Transparency, Automated
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1 Introduction

In recent years, the pervasive integration and proliferation of Machine Learning (ML)
algorithms into various spheres of human society have transformed decision-making
processes, societal structures, and power dynamics. These algorithms, renowned for
their promise of greater efficiency and accuracy, play a crucial role ranging from per-
sonalised recommendations on online platforms to complex decision-making processes
in finance, healthcare, and criminal justice sectors [1]. However, alongside the promises
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of enhanced efficiency, ML algorithms also raise profound challenges about opacity,
fairness [2], transparency, accountability, and individual rights [3].

Central to the discourse surrounding algorithmic decision-making is whether indi-
viduals possess an explicit legal right to explanation when these challenges associated
with ML algorithms significantly impact their rights and interests. While some legal
scholars and data scientists have claimed that the right to explanation is a valid concept
domiciled within the General Data Protection Regulation (GDPR) [4] and a compelling
strategy for addressing and rectifying ML opacity [5,6,7], others contend that what is
obtainable in the GDPR is transparency rights and not an explicit right to explanation
right [8].

This study attempts to delve into the nuanced arguments surrounding the existence of
a legal right to explanation within the GDPR framework. By exploring several perspec-
tives from legal scholars on both sides of the divide and recent court decisions, it seeks
to elucidate the evolving landscape of algorithmic decision-making and its implications
for individual rights. This study examines the provisions of the GDPR, particularly Art
15 and 22 [4] which pertain to transparency and automated decision-making.

The first section of this study briefly evaluates scholarly opinions regarding the explicit
recognition of a right to explanation within the GDPR. Through a thorough analysis of
relevant GDPR articles and recitals, this section examines arguments both supporting
and challenging the existence of such a right in the GDPR and finds that the GDPR
does not provide an explicit legal right to explanation.

Subsequently, the paper analyses recent court decisions within the EU that address is-
sues related to automated decision-making and the provision of meaningful explana-
tions to individuals in the GDPR and the Passenger Name Record (PNR) Directive [9].
Through a close examination of these rulings, it seeks to elucidate the court's stance on
the right to explanation and its implications for data subjects, or decisional subjects in
the context of algorithm decision-making.

In addition, this study explores the rationale for advocating for an explicit legal right to
explanation in the context of ML algorithms and automated decision-making systems.
As algorithmic decision-making continues to proliferate, it becomes imperative to ad-
dress the challenges posed by opacity and lack of accountability. Hence, this study pro-
poses the development of a comprehensive and operative framework, specifically, a
right to explanation and explainable Al, which is crucial for ensuring the ethical and
responsible use of ML algorithms while upholding fundamental principles of fairness,
non-discrimination, and human dignity in the digital age.

Ultimately, this study aims to contribute to the ongoing discourse surrounding the in-
tersection of technology, law, and ethics, offering insights into the complex challenges
and opportunities presented by algorithmic decision-making in the digital age.
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1.1 The GDPR and a Right to explanation

The assertion of a right to explanation purportedly enshrined in the GDPR has ignited
a persistent controversy regarding its existence within the regulatory framework [10].
Debates surrounding this issue pivot on whether it establishes a novel right to explana-
tion, engendering a spectrum of contrasting viewpoints and opinions. The expansive
scope of the GDPR has precipitated an escalating discourse on Art 15, 22, and Recitals
71 [4] concerning the nature, requisites, functionalities, and legal status of this pur-
ported right [11]. An analysis of the arguments from various scholars on both sides of
the divide is discussed below to illuminate the intricate complexities inherent in the
multifaceted discourse among legal scholars before delving into the analysis of the po-
sitions adopted by the courts undertaken to navigate through the intricacies of this co-
nundrum, thereby shedding light on the nuanced landscape surrounding the purported
right to explanation within the GDPR.

1.2 Assessing Arguments on the Existence of a Legal Right to Explanation

Mazur[11] references GDPR Art 13-15 and 22, initially claiming these provisions
ensure a right to explanation for privacy and data protection. However, she later con-
tradicts herself, stating these articles provide grounds for debate on the right's existence.
Instead, she advocates for a collective right to access information, positing that such
information must be held by the authority, be of public interest, and serve to inform the
public. This approach is restrictive and does not conclusively establish the right to ex-
planation in the GDPR, highlighting Mazur’s uncertainty about its existence.

Goodman and Flaxman [5] argue that a right to explanation can be inferred from
GDPR Art13-15 and 22, suggesting that the GDPR reaffirms the Data Protection Di-
rective 1995’s stance on explanation which does not recognise this right. They assert
that an adequate explanation would make a trained model understandable to humans,
relating input features to predictions. However, their argument lacks detailed reference
to GDPR language, weakening their conclusion that a right to explanation exists in the
GDPR.

The pair of Kim and Routledge [6] made frantic efforts not to explicitly state whether
aright to explanation exists in the GDPR. They focus on developing a moral foundation
for such a right, based on trust and informed consent, likening it to a promisee/promisor
or trustee/trustor relationship. They argue that informed consent requires ex-post ex-
planation to foster trust among data subjects. However, their approach is limited to al-
gorithmic decisions involving personal data and does not thoroughly explore the
GDPR's legal framework.

Brkan [7], in his paper, argued boisterously that a right to explanation exists in the
GDPR, particularly grounded in Art 22(1), which prohibits decisions based solely on
automated processing with significant effects. Although Brkan acknowledges that the
right to explanation is not explicitly mentioned in the Articles of the GDPR but only in
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Recital 71. He interprets this omission as a political compromise, leaving the final in-
terpretation to the Court of Justice. Additionally, he suggests that the right to explana-
tion is implied through the right to contest decisions under Art 22(3), as contesting
without understanding would be ineffective. Au contraire, a right to contest can exist
and function independently without implying the existence of a right to explanation.
Conversely, the right to explanation would be ineffective without an accompanying
right to contest. If a right to explanation were provided without the right to contest, the
latter could be implied to ensure practical utility; otherwise, the right to explanation
would be meaningless.

However, some other authors have argued that a right to explanation does not exist
in the GDPR either expressly or impliedly.

Wachter et al. [8] argued that the GDPR does not implement a legal right to expla-
nation but rather a right to be informed. They contend that the alleged right to explana-
tion is only alluded to in Recital 71 and that its omission from the main text indicates a
deliberate decision by the framers. They describe Art 13-15 as providing transparency
rights, or what they termed the ‘Magna Carta’ of data subjects' rights to obtain infor-
mation about the data held about them. They recommended including a right to expla-
nation explicitly in Art 22(3) and clarifying the GDPR’s language. While the recom-
mendations of Wachter et al., are commendable, their work did not define the bounda-
ries, scope, and nature of what is expected of this right.

Edward and Vaele [10], aligning with Wachter et al., assert that the GDPR does not
create a legal right to explanation. They argue that Art 13-15 and 22 do not explicitly
provide for such a right, and Recital 71 is non-binding. Edwards emphasises the
GDPR’s limitation on personal data, pointing out that significant algorithmic decisions
might involve non-personal data (such as traffic or road condition-related data), which
the GDPR does not address. They underscore the lack of precise language and clear
definitions within the GDPR, making it difficult to construe any existence of a legal
right to explanation [10].

The debate on the right to explanation in the GDPR reflects a complex interplay of
interpretations and legal reasoning. While scholars like Mazur, Goodman and Flaxman,
Kim and Routledge, and Brkan offer various insights supporting its existence, their ar-
guments vary in clarity and conviction. Conversely, Wachter et al. and Edwards provide
strong counterarguments, emphasising the GDPR’s lack of explicit provisions and the
non-binding nature of Recital 71. However, these scholars are ad idem notwithstanding
their diverse opinions that there is a need for such a thing as a legal right to explanation
— even Courts are ad idem on the need to have a legal right to explanation to minimise
algorithmic opacity issues [12].
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2. Legal Analysis of the recent Decisions of Courts on the right to
explanation and automated decision-making

While there are several cases of automated decisions, only very few have considered
Art 15 and 22 of the GDPR. Thus, this study now investigates some cases on automated
decision-making.

The Amsterdam District Court recently addressed issues related to Article 15 of the
GDPR in the cases of Ola Netherlands BV [13] and Uber BV [14]. These cases, alt-
hough decisions of a court of first instance and subject to appeal, are significant. Addi-
tionally, the European Court of Justice (ECJ) addressed similar concerns of automated
decision-making of Al systems in Breyer v Federal Republic of Germany (2019) [15],
SCHUFA Holding AG [16], and Ligue des droits humains v. Conseil des ministres [17].

2.1 Analysis of the Court’s Decision in Ola Netherlands BV

In the court's recent decision in Ola Netherlands BV, the applicants requested access
to the existence of automated decision-making and profiling based on Article 15 para-
graph 1 opening lines and under (h) GDPR. The applicants contested that its agreement
with Ola contained a document titled ‘How we process your data’ wherein Ola in-
formed on which decisions she uses automated decision-making and profiling for and
which personal data she uses for this processing [13]' However, the applicants claimed
that the information contained in the document was incomplete because Ola did not
provide information on other automated decision-making such as fraud probability
score, earning profile, guardian software, assigning trips, and imposing fines and dis-
counts etc. The court stated in its judgement that the terms “useful information about
the underlying logic, as well as the significant and envisaged consequences” are not
explained in the GDPR, but referred to the Guidelines of Working Party 29 (WP29,
now European Data Protection Board) and stated [13]:?

‘the Guidelines state that the point is that the data subject can un-
derstand the underlying idea of the decision or on the basis of which
criteria that decision was taken. The concepts of 'interest' and 'ex-
pected consequences' indicate that information must be provided
about the intended or future processing and about how the automated
decision-making could affect the data subject. With due observance
of the explanation in the Guidelines, the court understands by 'useful
information about the underlying logic' that the most important as-
sessment criteria and their role are communicated to the data subject
in the automated decision, so that he can understand on the basis of
which criteria that decision is has been taken and is able to verify the
correctness and lawfulness of the data processing’. (Underlined for
emphasis)

! paragraph 4.43 of the decision.
2 paragraph 4.41 of the decision
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Having reached the above interpretation, the court held that regarding the information
on ‘imposing fines and discounts’ Ola must provide applicants with transparent and
verifiable information about the data used and the assumptions underlying the auto-
mated decision-making process. This includes communicating the main assessment cri-
teria and their role in the decision-making so that applicants can understand and verify
the correctness and lawfulness of the data processing [13].> Some scholars[18,19] have
interpreted this decision as supporting the existence of a right to explanation within the
GDPR. However, this study argues that the GDPR does not explicitly establish a legal
right to explanation. Instead, it provides an ex-ante right to explanation referred to as
the Magna Carter of information rights [8]. The court’s decision does not mandate the
existence of an explicit legal right to explanation in the GDPR, notwithstanding the
language, but one, founded on the need to grant data subject’s request to access personal
data (processed), id est transparency rights, under Art 15 (1h) and to rectify or correct
the personal data.

The case involved incomplete information contained in Ola’s document on ‘How we
Process your Data’ concerning the data used in automated decision-making. The ap-
plicants activated Article 15(1)(h). The court in its wisdom held that notwithstanding
the explanation contained in the WP29 Guideline on automated decision-making, the
main criteria forming the basis of the decision should be provided to verify the correct-
ness and lawfulness of the processing. With due observance of the decision of the court,
and the opinions of a few scholars in Gellert et al, Bruggen and Nieuwenhuizen, [18]
the import of the decision is not a recognition of an inferred right to explanation, much
less so an explicit right to explanation. Such a conclusion from the court’s decision
would be highly misconceiving; the incomplete document, the basis of requesting ac-
cess to personal data used in the automated decision-making was made before the al-
gorithmic decision took place. Therefore, "the useful information about the underlying
logic, as well as the significant and envisaged consequence" as stated by the court of
automated decision-making in imposing fines and sanctions when processing the appli-
cant’s data is merely futuristic [8]. This is information about the likely consequences
of personal data processed or how the personal data used will be processed which an-
tecede the decision-making and not an explanation (Why) behind a specific decision,
albeit the access request was made post the algorithmic decision.

Thus, the application of Art 15(1h) is based on how Ola processed their data. Hence,
the court's decision that data subjects be informed about the main assessment criteria
for an automated decision does not translate to Ola recognising an explanation right not
explicitly included in the GDPR. Instead, it aligns with Ola's "How We Process Your
Data" document, which details the decisions and personal data used for automated de-
cision-making and profiling.

Deconstructing this decision, the court directed “...Ola provides the main assess-
ment criteria....” “...their role in the automated decision, so applicants can understand
the criteria on the basis on which the decisions were taken...” Informing the data subject

3 paragraph 4.52 of the decision.
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on the main criteria and its role does not amount to an explanation of how and why it
was pivotal to the decision-making. Undeniably, the court's statement underscores the
importance of transparency, however, it refrains from unequivocally guaranteeing in-
dividuals a right to a functional and explicit explanation of such a decision. Instead, this
decision emphasises furnishing "useful information about the underlying logic" to en-
able data subjects to apprehend the decision-making criteria and most importantly as-
sess the legitimacy of the data processing. In essence, individuals are informed of sig-
nificant decision-making factors and are not necessarily entitled to a detailed break-
down of every aspect of how these factors affect the decision-making process. The fo-
cus of this court's decision is to accentuate the importance of data subjects having ac-
cess to information to comprehend the reasoning behind a decision to verify its accu-
racy and compliance with relevant laws and legal standards and not to challenge or
contest the decision that a right to explanation facilitates. Additionally, having access
to the information - id est information rights - is not a comprehension of the inert work-
ings of an algorithm in the decision-making process. By the foregoing, the court's stance
demonstrates a nuanced understanding of transparency as contained in the GDPR,
wherein the provision of meaningful information facilitates understanding and verifi-
cation; more so the latter and not the former.

Thus, this decision does not support the existence of an explicit right to explanation
in the GDPR but emphasises the need for transparency in automated decision-making
processes, thereby creating room for interpretative elasticity within the tenets of GDPR.

Albeit arguable that transparency rights and explanation rights are similar or that
explanation is a process that succeeds transparency, it is suggested that both rights are
relatable, though mutually exclusive. Thus, an explanation in this instant case would
inform the data subject on the main assessment criteria, and its role in reaching a par-
ticular outcome (justification of how and why the criteria influenced the outcome);
however, this was not the decision of the court. An explanation must be functional [20],
as it permits a positive action by the data subject e.g. contesting an algorithmic decision,
not merely to verify the legitimacy of the data processed. Information on the factors
considered in decision-making alone is by no means functional and explanatory. Such
information merely grants data subjects access to the assessment criteria for verification
purposes, which is a passive act; to reach a contrary conclusion would be an imagina-
tion stretched too far. However, such information supports transparency and accounta-
bility rights.

Additionally, this decision evidence transparency in informing the data subject of
the process (How) of decision-making. The how here is ‘procedural how’ and not sub-
stantive; it describes the personnel, language, type, and role of data used for decision-
making,* as opposed to ‘substantive how’ which involves describing the role of the data
used and how the data contributed to the decision. Thus, procedural how equals trans-
parency, whereas substantive ‘how’ is part of the explanation process alongside the

bl

‘why’.

* not necessarily a detailed explanation of how the role of the data influenced the decision.
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Finally, on this point, the court held that the main assessment criteria and their role
are communicated to the data subjects so that they "...are able to check the correctness
and lawfulness of the data processing..." The intention of the court in its decision is to
promote transparency rights in an algorithmic setting or at best ex-ante explanation.
The court's reasoning behind granting the data subjects access rights is to enable the
data subjects to verify the correctness and lawfulness of the processing. Admittedly, it
is possible that explanatory rights, as well as transparency rights, provide the data sub-
ject with the ability to verify the correctness of personal data processed and whether the
data was lawfully processed, however, explanation, unlike transparency provides a lot
more. Id est, it enables the data subject to understand why and how (substantive) a
decision was made and to challenge the decision. Transparency of an algorithmic deci-
sion does not ipso facto mean or include an explanation, but an explanation of an algo-
rithmic decision includes transparency because it provides information on the pro-
cessing of personal data, automated decision and profiling, and how and why a specific
outcome was reached.

A holistic read of the provisions of Article 15(1h) and its application in the above
decision would lead to the conclusion that the court’s decision merely reinforces data
subjects’ transparency and information rights, as has now become elementary
knowledge, a case is an authority for what it decides.

2.2 Analysis of the Court’s decision in the Uber BV

In the Uber BV case, the 2™ and 4™ applicants complained of the deactivation of
their account without human intervention ( in essence solely automated{Art 22 (1)}) or
their consent, and was not in performance of the agreement {Art 22 (2)}. They also
claimed that Uber violated the principle of transparency under Articles 14 (2f) and 15
(1h) for not informing them of the application of automated decision/or profiling. Also,
and at least in cases where automated decisions are made, useful information about the
underlying logic, as well as the importance and the expected consequences of that pro-
cessing. The court held [14]° that ‘Uber should provide access to their data under Art
15 considering they were the basis for the decision to deactivate their accounts, in such
a way that they can be able to verify the correctness and lawfulness of the processing
of their data’.

Like Ola Netherland case [13], the court neither confirms that the applicants have an
explicit legal right to explanation nor did the applicants request that the decision of the
algorithm be explained. This is not antithetical to what has already been canvassed in
the analysis of Ola Netherlands case [13] but merely supports it. The court stated that
where personal data forms the basis of the decision to deactivate the account of the
applicants, they should be availed of the information on their data to verify if the same

5 Paragraph 4.29 of the court's decision.
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is accurate. Thus, in cases where non-personal data forms part of the basis of the deci-
sion, the applicants would have no right under Art 15. Additionally, the court’s position
is informative on the essence of granting the applicant’s request which is to enable them
to verify the correctness, accuracy, and lawfulness of the data being processed. Hence,
the focus is not to challenge the decision before a court of competent jurisdiction which
is the main purpose of the right to explanation but to be informed and to ensure trans-
parency.

Thus, from the above decision, this case, like Ola Netherlands case [13], appears to
focus its reasoning on transparency and not explanation rights. The court in its reason-
ing perceives a situation where the information on the personal data which is the basis
of the decision is accompanied by an explanation of how the personal data influenced
the algorithmic decision and why the decision was reached as opposed to merely in-
forming the data subjects of what personal data was relied on to ascertain its accuracy.
Ironically the latter is the court's holding.

It is clear, even from the court's decision that an explicit right to explanation availed
to a data subject behind a specific decision is not the same as granting a data subject
access to personal data in cases where they are the basis of the decision. Additionally,
the court in these two cases above did not specifically allude to or reference where an
explicit legal right to explanation is provided for in the GDPR.

2.3 Analysis of the ECJ’s decision in Breyer

In Breyer's case [15], the issue was whether data subjects should be informed of the
reason for the collection and storage of their dynamic IP addresses by government web-
sites. Breyer argued that these addresses should be considered personal data under the
Data Protection Directive 1995 [21]. Although the case was under the 1995 Directive,
similar to GDPR Articles 12(b) and 15, the ECJ ruled that individuals have a right to
explanation when automated decision-making is used in administrative processes, even
if not explicitly provided in the Directive.

2.4 Analysis of Schufa Holding

In this case, the CJEU had to decide whether Art 22(1) GDPR means that calculating a
probability value for a data subject's ability to repay a loan, using personal data, consti-
tutes a decision based solely on automated processing. This includes profiling, which
has legal effects or similarly significant impacts, especially when this value is used by
a third-party controller to decide on a contractual relationship with the data subject?

The CJEU stated [16]° that where the probability value determined by a credit infor-
mation agency and subsequently communicated to a bank plays a decisive role in the
credit granting process, the establishment of such a value must be regarded as a decision

¢ Paragraph 50 of the CJEU's decision.
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that produces 'legal effects' or similarly significantly affects the data subject within the
meaning of Art 22(1). Additionally, on the scope of the right to information concerning
automated decision-making, the court stated that the controller is required to provide
information under its obligations in Art 13(2)(f), 14(2)(g), and 15(1)(h). Specifically,
the controller must furnish meaningful information about the logic involved, the signif-
icance, and the envisaged consequences of such processing. The court emphasised that
these enhanced requirements concerning the lawfulness of automated decision-making,
the information obligations of the controller, and the related rights of data subjects are
explained by the purpose of Art 22, which aims to protect individuals against risks to
their rights and freedoms posed by the automated processing of personal data, including
profiling.

The Advocaat General (AG) Pikamée, in this case, discussing the scope of the right to
information under Art 15(1h), specifically ‘meaningful information about the logic in-
volved’, stated that it includes ..."the calculation method used by a credit information
agency to establish a score... [22]"7 In buttressing his point, he opined that ..."the obli-
gation to provide 'meaningful information about the 'logic involved' must be understood
to include sufficiently detailed explanations of the method used to calculate the score
and the reasons for a certain result... in general, the controller should provide the data
subject with general information, notably on factors taken into account for the decision-
making process and on their respective weight on an aggregate level, which is also
useful for him or her to challenge any ‘decision’...[22]®

Notably, the CJEU was silent on whether the phraseology 'meaningful information
about the logic involved’, translates to a right to explanation notwithstanding it had read
the opinion of the AG. The CJEU overall described Art 15 as an information obligation
of the controller in line with lawful processing and protecting rights of the data subjects.
This means the protection of the rights conspicuously and explicitly provided in the
GDPR concerning lawful processing and automated decision-making. An attempt to
draw in Recital 71, specifically on explanation, is futile: Recitals do not add or create a
legal obligation but merely explain the explicit provisions in a legal text. Thus, the non-
inclusion of this right represents the intention of the lawmakers to not have a right to
explanation. However, some authors [23] have claimed that the AG's opinion of Art
15 (1h) demonstrates the widely applicable right to explanation in the GDPR. Au con-
traire, the decision of the CJEU is the extant interpretation of the law on Art15 (1h);
the CJEU neither alluded to the AG's opinion on that interpretation nor did it venture
to suo motu infuse Art 15(1h) with a right to explanation. Thus, the opinion of the AG
is just that, an opinion and nothing more. Undoubtedly such opinions are influential,
but the CJEU is not bound by an AG's opinion and need not even address them [24], as
reflected in this case. The opinion of an AG can shed light on the direction of the CJEU's
decision, but it cannot add or take its place, especially when none of the opinions are
adopted or included in the judgement. The CJEU's silence on reading a right to expla-
nation into Art 15(1h) is informative of its position. Thus, a right to explanation cannot
be read into the provisions of the GDPR.

7 Paragraph 54 AG Pikamie's opinion.
8 paragraph 58 AG Pikamie's opinion.
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2.5 Analysis of the Ligue des droits humains Case

The applicants sought to annul the Law of December 25, 2016, before the Belgian Con-
stitutional Court. This law requires passenger transport carriers to transfer data to a
Belgian database for security purposes. The Ligue des droits humains argued it
breached privacy and data protection rights under the Belgian Constitution, GDPR, and
the EU Charter of Fundamental Rights (CFR). The Belgian government defended the
law as crucial for combating terrorism. The court referred the matter to the ECJ for
guidance on GDPR applicability, fundamental rights compatibility, and the legality of
intra-EU data processing. The ECJ ruled that the Belgian law must comply with the
GDPR and CFR. Specifically, the ECJ held that the law's data collection, transfer, pro-
cessing, and retention must be strictly necessary and proportionate, and the five-year
retention period was deemed excessive. Additionally, the court held that individuals
affected in the processing of personal data must be given information to understand
how the pre-determined assessment criteria and programs work to enable them to de-
cide whether to exercise their right to judicial redress under Article 13(1) of the PNR
Directive [17].° Id est, member states must ensure passengers have the same data pro-
tection rights, including access, rectification, erasure, restriction, compensation, and
judicial redress [25],'° as per Union and national law, and Framework Decision
2008/977/JHA [25].

The decision of the ECJ, in this case, is based on the analogy in Minister van Buiten-
landse Zaken case [26]. The court was confronted with whether a person should be
informed of the reason for the refusal of a visa. The court held that the member state
refusing the visa is required to indicate, in that decision, the identity of the Member
State which raised that objection, the specific ground for refusal based on that objection,
accompanied, where appropriate, by the essence of the reasons for that objection, and
the authority which the visa applicant may contact to ascertain the remedies available
in that other Member State [26]."!

It appears that the Minister van Buitenlandse Zaken case recognises that visa applicants
are entitled to a right to explanation when their visa application is refused. However, it
is important to note that the court in this case considered Art 47 CFR. Equally, the ECJ's
point on informing individuals to understand how the assessment criteria works was
based on the analogy adopted by the court in Minister van Buitenlandse Zaken case
which considered Art 47 CFR.

Art 47 CFR provides for a right to an effective remedy and a fair trial. Fair trial which
includes fair and public hearings requires a person affected by a decision to be availed
all the necessary elements and materials to contest a decision or a wrong which includes
notice of a decision, the grounds of that decision, the right to know the evidence on
which a decision is based, a hearing before an unbiased tribunal, and a right to present
arguments against a decision and a statement of reasons [27], in essence a right to ex-
planation. Although Art 47 CFR may not provide nor establish an explicit right to an

° Paragraph 210 of the ECJ ruling
10 Art 17, 18, 19, 20 Framework Decision 2008/977/JH
' Paragraph 56 the ECJ ruling.
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explanation of automated decisions, it has been inferred to provide elements of a right
to explanation [27]. It is based on Art 47 and its interpretation that the cases of Ligue
des droits humains and van Buitenlandse Zaken are distinguishable from the other cases
of Ola Netherlands, Uber BV, Schufa holding etc. These other cases did not consider
Art 47 CFR, only the GDPR. On the sole authority of the GDPR, there is no explicit
right to explanation contained in its dry letters. Additionally, the legal principle "ex-
pressio unius est exclusio alterius" (the express mention of one thing excludes all oth-
ers) suggests that the deliberate exclusion of the right to explanation from the original
text indicates the framers' intention not to include it in the law.

Recently, the EU Council and Parliament agreed on the Al Act [28], regulating Al
systems in the EU market, with Art 86 establishing a right to explanation for high-risk
Al systems [29].'> However, Art 86 is criticised for being non-functional and lacking
practical efficacy due to the absence of guidelines for its application and enforcement,
mirroring the clarity issues of the GDPR. Additionally, the Council of Europe is also
proposing a Convention on Al [30], however, Paragraph VII(34) of its first draft, which
provides a rationale for a right to explanation, does not include this right. To address
these shortcomings and Al opacity, in another paper we proposed a functional and op-
erative right to explanation as a protocol to the CoE Convention on Al [30]. Notwith-
standing, it is imperative to justify why a right to explanation has become indispensable
in the ML context.

3. Justification for a Legal Right to Explanation

ML algorithms — colloquially engaging public consciousness simply as ‘algo-
rithms’, or “AI”— have been criticised extensively due to concerns within their systems
reflecting both historical and present real-world prejudices [10]. The use of complex
models like Deep Neural Networks (DNNs) exacerbates these issues due to their opac-
ity [31], making it difficult to understand their behaviour and the rationale behind their
decisions or predictions, which often have disparate effects on data subjects [31].

This opacity in Al decision-making presents significant operational and reputational
risks for organisations, while also frustrating data subjects or customers who struggle
to trust systems they cannot understand or challenge. This inscrutability affects human
rights by undermining dignity, liberty, fair treatment, and equality, and by entrenching
discrimination, thus reinforcing power imbalances between data subjects and control-
lers or developers [31]. ML algorithms have been criticised for reinforcing human bi-
ases, inequalities, and other vulnerabilities [32], raising concerns about safety, security,
and fairness. For instance, a 2016 ProPublica article highlighted that the COMPAS
algorithm used by judges to predict recidivism was racially biased [33], impacting pa-
role decisions and, consequently, the human rights of individuals. Similarly, algorithms
determining kidney transplant recipients involve life-and-death decisions based on pri-
oritised lists, which can be morally contentious [34].

12 Art 1, EU AT Act
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The opacity of ML algorithms makes it nearly impossible to understand how deci-
sions are made, harming privacy protection, human rights, and democratic [35], social,
and ethical values. These algorithms can process both personal and non-personal data,
manipulate individuals, and automate decisions without public scrutiny [35]. While the
GDPR focuses on privacy, it does not require firms to disclose how they use algorithms
in ways that protect privacy or ensure their use of data is not prejudicial. This lack of
disclosure is often due to trade secret protections for Al systems [35].

The capability of ML algorithms as decision-support and decision-making systems
highlights the urgent need for explanation and explainability to safeguard data subjects'
interests and rights [35]. Understanding the intricacy encircling the internal workings
on how ML outputs are generated is essential, making the development of a right to
explanation (R2X) and a right to explainable Al (R2XAI) paramount. These rights build
trust, allow stakeholders to examine underlying models and data (look “under the
hood”), clarify decision processes, and provide coherent explanations [35], thus pro-
tecting human rights such as dignity, non-discrimination, liberty, fair hearing, and the
right to contest. Explanatory rights ensure data subjects can challenge ML decisions
which is vital for accountability and transparency; hence, necessitating a reinforcement
of fundamental rights.

4. Conclusion

The debate over the existence of a legal right to explanation within the GDPR has gen-
erated significant discussion among legal experts. While some argue that the GDPR
provides transparency rights rather than an explicit right to explanation, recent court
rulings highlight the importance of transparency in automated decision-making. How-
ever, an explicit autonomous right to explanation, although recently established in the
Al Act, is lacking in clarity, and practical efficacy.

Court cases have primarily focused on data protection, privacy rights, and fair trial prin-
ciples, rather than explicitly referencing GDPR Articles 15 or 22 for a right to explana-
tion. The GDPR addresses personal data processing rights but lacks a clear right to
explanation in the machine-learning context. Despite this, the opacity of algorithmic
decision-making underscores the need for further consideration. Algorithms can rein-
force biases and raise ethical concerns, undermining privacy protection. Thus, this
study advocates for the development of an explicit right to explanation within data pro-
tection and human rights laws to empower individuals, foster trust, and ensure account-
ability in automated systems. In essence, while the GDPR does not specifically
acknowledge a right to explanation, evolving Al technologies demand proactive
measures to safeguard fundamental rights and ensure ethical use of decision-making
systems. Developing a Right to Explanation (R2X) and right to Explainable Al
(R2XAI) is essential to address these challenges and uphold fairness, non-discrimina-
tion, and human dignity in the digital age.
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