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Liberty in England:

Its Past, Present
and Future Prospects

By Sean Gabb

Context Statement

Introduction

The works here submitted were published at various times between 1988 and 1998. All except

two were published by the Libertarian Alliance, either directly or in its quarterly journal, Free
Life.

The Libertarian Alliance is a think tank committed to the defence of free markets and civil and
political liberties. Though dating under its present name from the 1970s, the Libertarian Alliance
can claim, by way of personal membership and of ideological heritage, a line of descent from the
Liberty and Property Defence League, established in 1882, 1t publishes reports on a wide range
of subjects by a wide range of authors - both Enoch Powell and Tony Benn are among other

published authers, as are Antony Flew, John Gray, and Edward Pearce.

Oue of the two other pieces (Chapter Eleven) was published by the Freedom Organisation for
the Right to Enjoy Smoking Tobacco (FOREST). This is a movement established in 1979 to

defend the rights of smokers against paternalist legislation. The other piece (Chapter Ten) was
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published by the Adam Smith Institute. Established in 1978, this organisation was partly
responsible for devising and explaining the Thatcher reforms of the 1980s. More recently, it has
been active in consultancy work in Eastern Europe and in the Third World. It has also
maintained close links during the past decade with what is now known as the Blairite wing of the
Labour Party, publishing reports on welfare reform by Frank Field who is now the Minister

responsible for this area of activity.

All three organisations insist on the same standards of scholarship as any acadenic journal; and
are held in high regard by academics and politicians across the political spectrum. Their reports

are collected by university libraries and are included in university reading lists.

My own works for these organisations deal with various issues. Sometimes, they are concerned
with current issues (Chapters Two, Five, Six, Seven, etc), and sometimes with issues of more
timeless importance (Chapters One and Eleven). But taken together, all constitute an analysis
of the English classical liberal tradition. All do consistently address a number of themes. These
are: the meaning of classical liberalism, its emergence and its decline, and the possibility of its

revival.

One: The Meaning of Liberalism

Terminology is one of the problems of political theory. The basic terms of political taxonomy -
conservative, liberal, socialist, fascist - have no fixed meaning. They have been endlessly
redefined - sometimes by enemies, sometimes by ignorance, sometimes by simple fraud. It is
possible for two writers to describe their opinions by a common name, yet for those opinions to
have nothing else in common. In the present case, the confusion has been magnified by shifts
over time in the terminology that I use without any change in the opinions being described. T use

1]

the words “liberal”, “classical liberal”, and “libertarian” interchangeably. There is good authority

for claiming that these words all have the same meaning. However, for the avoidance of

ambiguity, I will define my terms as carefully as I can.

When I describe myself as a liberal, or a classical liberal, or a libertarian - and [ will from now
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on in this Context Statement use the word “liberal” - | mean that I believe individuals to be
happier, and the society in which they live to be more successful in common sense terms, when
they are left so far as possible to their own choices. How they earn and spend their money, how
they associate with each other, how they choose to act in their private lives - these matters are for
individuals to decide. That in some cases individuals will choose wrongly in the eyes of other
people - even that in some cases they will choose wrongly as those individuals themselves might
eventually confess - is no warrant of any kind for coercive intervention (Chapter One, p.8;
Chapter Eleven, p.235-36). When someone else appears to be making foolish or even deadly
choices, we may seek to persuade. We may implore. We may threaten to exclude that person
from our company, and to advise others to do likewise. But that is the limit of our rights to
intervene. As John Stuart Mill so famously stated (quoted, Chapter One, p.58; Chapter Four,

p.88), “Over himself, over his own body and mind, the individual is sovereign”.

Now, this is not a formulaic guide to policy. There are others who stand in much the same
tradition as 1 do and who believe that all questions of policy can be settled by deducing which
rights follow from first principles. Should there be immigration control? they ask. No, they
answer, because our right to do with ourselves as we please includes the right to buy or rent
property where we please and then to live there. So far as we may be prevented from going
where we will, we are coerced, and coercion is always wrong. There is no conception of the
likely effects of throwing open the borders and allowing fifty million Bangladeshis to come and
live in Bradford. If this matter is considered, it is either to be dismissed as unlikely to happen,

or as a benefit to all concerned - both manifestly dubious claims.

My own conception of liberalism is very different. There are certain fixed principles, but no
policy guidance can be direcily deduced from them. Once these principals are stated, we need
to ask the subsidiary question, of what should be considered to affect individuals alone, and of
what to affect others. We can answer by saying that people should be left alone unless their
actions involve the use of fraud or force against others, or unless they threaten the achievernent
of some legitimate common good. And this is clearly not a formula. It is not something into
which a question of policy may be fed and from which an answer may be extracted. Any such
question requires the closest examination. 1t requires an understanding of law, economics,

sociology, history, and every other branch of moral philosophy, before any answer can be given
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to a question about what individual actions should or should not be controlled. Even among

liberals who understand these disciplines equally well, there is room for disagreement.

It is not a formula, but neither is it a cover for pragmatism of the sort that some Conservative
politicians think the height of wisdom and mistakenly ascribe to Edmund Burke. Principles are
neither to be applied rigidly even where catastrophe may be the result, nor to be scorned as
“sterile dogma”. Instead, they are to be seen as what the lawyers call “rebuttable presumptions™.
These are beliefs about matters of fact that a court will hold until they are disproved by
submission of evidence to the contrary. Thus, if asked to investigate whether a state monopoly
of the internal mails is justified, we begin with a presumption against such monopolies and see
if there is any positive justification. If there is none, or it is not very strong, we simply confirm

our starting presumption.

Moreover, because arguments for privilege or control are often very sophisticated and hard or
expensive to disprove (Chapter One, pp.48-57), the standard of proof employed must be the
criminal one rather than the civil. Instead of setiling arguments for intervention on the balance
of probabilities, we need to insist on proof beyond reasonable doubt. To do otherwise is to give

oneself, bound hand and foot, over 1o the special interest groups.

Once this approach is understood, it is possible to accept that the application of liberal principle
must always be contingent on circumstances. 1t may lead one occasionally astray, but is unlikely
to result in a general drifting away from the actual principles. There are whole categories of
interventions that should not normally be made by the authorities. Even so, on the showing of

adequate proof, there 1s no presumption against state action that may not be overcome.

Most obviously, there is taxation for national defence. All taxes involve the threat of violence.
Money is taken from individuals in circumstances where they would almost certainly not give
of their own accord, and it is spent on things that individuals would almost certainly not purchase
in a free market. Frequently, the items of expenditure are the means of further limitations on
freedom. But that is no argument in itself against taxation. There may come a time when all
public goods will be bought and sold by voluntary exchange. But that is not possible at the

moment. The only way for the country to be defended against foreign attack is for there to be a
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State, which is to have the right to compel payment for the upkeep of its armed forces.

This does not legitimise armed aggression, or the involvement of the State in other wars fought
for any purpose beyond national defence as reasonably conceived (Chapter Eleven, p.233). ]
am, for example, opposed to the sending of British forces to Bosnia and Kuwait. Terrible things
may be happening, or have Lappened, in these places. But there is no threat there to the survival
or even to the well-being of this country; and so British tax money should not be spent, nor
British lives be endangered, in these places. This being said, national defence is a proper reason

for state coercion of individuals.

Moving away from national survival, which is not really a controversial point within liberalism,
we come to the whole issue of what is a “legitimate public good”. This is controversial. It is
very difficult to lay down precise rules here, as all depends on circumstances. However, to lay
down a general rule, it is legitimate to provide by coercive action those things that a) are
necessary for the achievement or maintenance of a more pleasant social life; and that b) cannot
be obtained by voluntary actions; and that ¢) are not incompatible with the survival of other
freedoms. In all cases, it must be repeated, the presumption is against state action. But assuming
the evidence is beyond reasonable doubt, the presumption may be set aside. To see how this

principle might be applied, let us look at the example of freedom of speech.

Now, this is perhaps the most important specific right in liberal ideology. Itis valuable in itself.
It is vital for the maintenance of every other right. Following John Stuart Mill, we have no
means of knowing with complete certainty the truth or falsity of any proposition. Therefore, to
prohibit its being advanced is to make a wholly unfounded assumption of infallibility. Moreover,

if a prohibition is made, one of two consequences will follow:

First, if the proposition is true, humanity will lose whatever benefit might follow from an

addition to the stock of existing truths;

Second, if it is false, we shall lose what little assurance we can have of the truth of the other
proposition denied by it. As the late Karl Popper argued. propositions are to be accepted as valid

so far as they have not so far been refuted. Establish even the plainest truth by law, and it will
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dwindle from the status of a truth acknowledged by reason to the status of a prejudice that can

be embarrassed by the feeblest opposing show of reason.

This is an argument of immense power. Nevertheless, there are grounds on which freedom of
speech may be restricted in the public interest. These are discussed in my pamphlet advocating
a European Bill of Rights (Chapter Ten, pp.191-96). In this, I allow a number of grounds on

which speech may legitimately be restricted.

There are, for example, the basic rules of sub judice. While a criminal matter is before the
courts, it may not be discussed in public with complete freedom. This is becanse the case is to
be judged in all matters of fact by a Jury composed of ordinary people selected at random. It is
necessary for the Jurors to reach their verdict solely on the basis of the evidence presented in
court. Ordinary people cannot be presumed to possess the capacity that most lawyers have for
putting certain evidence from their minds; and so certain evidence needs to be kept from entering
their minds in the first place. Therefore, it is necessary to restrain the publication in the media
of any other evidence. There must be no revealing, for example, that the Defendant has been
already convicted of any other criminal offence; nor any discussion of alleged claims about the
Defendant made by persons who are not to be called to give evidence. The Common Law rules
of evidence are very technical, but have been evolved in order to ensure that a Defendant has the

fullest chance of being fairly tried for the offences alleged.

It is censorship to prevent a newspaper from revealing that an alleged sex murderer has three
convictions for indecent assault; or from revealing that his mother allegedly said on her deathbed
that he had confessed his guilt to her. It is an interference with all manner of individual rights
when an Editor is fined or sent to prison for printing these revelations. But it is an act of
censorship necessary for the securing of other freedoms. Abolish Trial by Jury and replace it
with the European system of criminal justice, in which questions of fact and law are decided by
professional Judges, and there would be no grounds for censorship. A Judge sitting alone does
not really need to be shielded from the wrong sorts of evidence. There would be no valid reason
for limiting freedom of speech on matters before the courts. However, Trial by Jury is the most
fundamental guarantee of our liberties in this country {Chapter One, p.25). There is at least very

restricted scope for political intervention in the criminal process when all serious offences must
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go before a Jury of the Defendant’s peers, who have full discretion to reach any verdict that
conscience directs. Throughont English history, Juries have moderated or even stopped political
persecutions. They have also nullified bad laws by refusing to convict. To preserve this public

blessing, some censorship of opinion is a regrettable necessity.

We might also look at arguments about the protection of public order. There are circumstances
in which the publication of certain views - or perhaps their publication in certain forms - might
provoke a breach of the peace. It can be argued that, where this can be shown, there is a case for
limiting freedom of speech. This is not to endorse “hate crime” laws - where people are not
allowed to spread their views on the grounds that these are “offensive” to some minority group.
Every new idea upsets someone, and Darwinism might have been banned in Victorian England
if the feelings of Biblical fundamentalists had been regarded as solicitously as some feelings now
appear to be. Nor 15 it to endorse controls in every case where a breach of the public order is
threatened. After all, if the authorities accepted the likelihood that petrol bombs might be thrown
as good reason for stopping a political march, there would be an obvious incentive for intolerant

groups to get marches stopped by threatening to throw petrol bombs (Chapter Ten, p.194)

All this being said, though, it does seem legitimate to prohibit speech in circumstances where
there is a clear and present danger of extreme disorder. So long as the presumption in favour of
liberty is observed, the judgement of whether intervention is required does depend on
circumstances. Arguments for intervention must always receive hostile examination. As] argue
in my work on the rise and fall of English liberalism (Chapter One, p.51 et seq), special
pleading has too often persuaded liberals into the acceptance of falsechood. There is also a duty
to insist on no more than the minimum level of intervention needed to achieve its stated purpose -
to ensure that it 15 applied without limiting too many other freedoms; and to ensure that it lasts

only so long as it is required and no longer. But there is no “one simple principle” to determine

the sphere of State action.

There is equal uncertainty when we turn to actions which may harm only other individuals
without endangering society in general. Let us examine the prohibition of child pornography.
This may appear an easy 1ssue for any liberal. Arguments about the tendency of certain published

items to “deprave and corrupt” those viewing them are to be rejected. Some conservatives might
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argue that some things are evil in themselves, and that they ought to be prohibited regardless of
demonstrated harm to others. A liberal would not agree with this, however. Control is only to
be allowed where clear and present harm can be demonstrated to exist. There 1s no evidence that
looking at any sexual display leads to the commission of sexual crimes. Even if there were such
evidence, it would not justify censorship. A demagogue who stirs a mob to violence is one thing.
He incites offences against life or property at a time when he knows that his listeners are already
out of their right minds. He is then using those people as an instrument of his will, rather as if
he were pulling the strings of a puppet. A pornographer is something else. His wares are
consumed mostly in private. Before anyone gives in to a temptation to go out and repeat the acts
shown, there is always time for reflection; and there must always be preparation. In this case,
responsibility for whatever crime might result is absolutely with the perpetrator. In legal terms,
his own thought processes are a “new intervening cause” that prevents the ascription of

responsibility to the pornographer.

This is easy. 1t seems just as easy to make an exception to the rule of freedom of speech where
children are concerned. The restriction is not to protect the viewer from depravity and
corruption, but to protect the object of attention. In my analysis of the Criminal Justice and
Public Order Act 1994 (Chapter Three, pp.83-86), 1 argue that controls on the distribution of
such material are justified for the legitimate protection of individuals. Children are a special
category of individuals. They do not have either the intellectual capacity or the experience for
there to be the normal presumption in favour of liberty. 1do not accept the argument that sexual
activity in itself is harmful to children. The British age of consent is a product of our own
historical circumstances. 1t has been lower at other times, and it is presently lower in other
places. Until the Criminal Law Amendment Act 1885 raised it to 16, the Common Law age of
consent for girls was 12. In France at the moment, it is 15. Indeed, since 1 last wrote on the issue
(1994), the age of consent for homosexual activity has been reduced from 21 to 18, and is about
to be lowered again to 16. Far below these ages, there is no automatic reason to believe that

sexual activity is harmful in the sense that coalmining or gambling is.

Taking part in pornographic displays is harmful to children is because it is seen as a degrading
act by others; and few adults are willing to earn even quite large amounts of money from being

portrayed in sexual acts because of the moral turpitude that they would also earn. Then there is
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the separate matter of contagtous diseases. These can be difficult or even impossible to cure; and
in the case of aids, death can result. It is unlikely that most children will know this, or be able
to appreciate the risk if told about it. And so the use of children in pornography should be
prohibited in order to save them from unwittingly damaging their reputations, and to protect their
health. There is no need to appeal to arguments about a tendency of such pornography to deprave
or corrupt the consumers of it - arguments that that [ have already said a liberal would reject. It

is not the product itself that 1s objectionable, but the means of its production.

The problem for liberals emerges, however, when we turn from production to distribution of
child pornography. Itook it for granted in my article that distribution was part of the offence,
and that the law could legitimately prohibit both. But in a letter published in the next issue of
Free Life - the journal in which my article appeared - Dr T.J. Eckleburg found holes in my

reasoning.

I had assumed that the child pornography to be banned from distribution had been produced in
this country. Dr Eckleburg pointed out that most of it is produced outside the United Kingdom -
mostly in Latin America and South East Asia. This being so, prohibition would not save child
models from being pitied or despised. In their own countries, there might not be the same moral
standards as in Britain. Even otherwise, the pity or contempt of the British public would mean

nothing to objects living thousands of miles away. On this argument, prohibition was

unnecessary.

More important, though, it would advance a principle with much wider application than the one
intended. If the sale within the United Kingdom of child pornography produced abroad was to
be prohibited, so too ought the sale of Colombian coal, which is often dug by children who are
harmed thereby. So too ought the vast range of things made in India with indentured child
labour. After all, prohibition is not to follow from the nature of the product, but from the means
of its production. And this principle being established, the manufacturing interests would begin
an unanswerable clamour for protection against imports from the Third World. What a time they
would have if they could advance their own interests under cover of a principle accepted for other

purposes by the very liberals whose economic arguments stood in their way!
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This would not be the first time that liberals had misled themselves into supporting arguments
dangerous to their own central principles. It happened repeatedly in Victorian England with
matters like state education and health and sanitary regulations (Chapter Ten, pp.51-56). That
is on the assumption that Dr Eckleburg’s criticisms are just. I have yet to decide. Nevertheless,
we have here a valid example of a difference of opinion between liberals over the policy
implications of liberalism. To repeat, the ideology is not one of rigid formulz that exclude the

necessity for careful thought on practical issues.

Two: The Rise and Fall of Liberal England

In my pamphlet on the rise and fall of English liberty (Chapter One) I deal with a question that
has occupied my thoughts since the late 1970s. How is it that a nation in which freedom had for
so long existed, and where its fruits had been so long in evidence, could have turned into an

increasingly despotic social democracy?

My provisional answer is that the defence of English liberty between about 1640 and 1870 had
almost nothing to do with English liberal ideology. It derived instead from an extreme
conservatism. The leading “men of speculation”, as Burke called them, were less interested in
promoting an abstract set of “Lockean” rights than in preserving the inherited rights of
Englishmen. The defenders of the Common Law in Stuart England had no regard for - and
probably no understanding of - freedom as a coherent right to life, liberty and property. Instead,
there were endlessly pedantic defences of the Statute of Winchester and Magna Carta. The most
basic premise of the Common Law argument was even absurd, and became demonstrably so as
the seventeenth century proceeded. It was believed that the English Constitution had always been
as it was now, and that Edward the Confessor had ruled an England institutionally identical to

the one that James I and Charles I ruled (Chapter One, pp.9-12).

But absurd as the premise was, it was held with stubborn determination; and it was used to justify
resistance to any attempt to mould England into an absolutist monarchy of the sort then emerging
in Europe. It even justified rebellion and regicide when the King proved too unintelligent to

realise the limits of his power under the ancient Constitution as this was conceived by his
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subjects.

Moreover, though Charles II was restored to the throne in 1660, the whole scheme of governnment
over which his father and grandfather had presided remained destroyed. The Tudors and Stuarts
had given England a credible administration. 1t was never as powerful as in France or in the
Habsburg Empire. But it was an instrument that allowed the central Government to impose its
authority on the whole country. There was Star Chamber, to ensure that the administration of
justice remained favourable to the authorities. There was the Ecclesiastical Commission, to
ensure the obedience of the Church. There were various local Councils - in Wales and the North,
for example - to transmit and enforce commands from the centre. In 1641, these bodies were
abolished. They were unknown to the Common Law, and had been used to usurp its powers, and
to reduce its autonomy. Thereafter, it was necessary to rule England by law alone (Chapter One,

pp.20-27).

This was the true cause of English liberty. The men who drew up the Revolution Settlement in
the 1690s were not liberals in the Lockean sense. But they did have an instinctive hatred of any
administrative discretion, or anything else that challenged the supremacy of the Common Law.
While this conservatism was hostile to what most of us would consider desirable reforms - ie,
the simplification and humanising of the law, the establishment of full religious toleration, and
so forth, it also resisted the growth of a strong centralised power that would have made reforms
at the price of the liberties actually enjoyed by Englishmen. All through the seventeenth and
eighteenth centuries, there was jealous regard for the Common Law that stopped any attempts
at a purely administrative jurisdiction. This ensured a paralysis of government, which in tum
became too inefficient and corrupt to be trusted with any task beyond those specified by the

existing law.

This Revolution Settlement was challenged from the end of the eighteenth century by writers like
Jeremy Bentham, who insisted on the need for a remodelling of law and administration to make
it both cheaper and more humane. With their devoted accumuliation of facts and exposure of
waste and corruption, they managed to undermine the conservative basis of English liberty. For
the first time since perhaps the reign of Henry VIII, the whole State was looked at with an eye

to reforming it.
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The Whigs and Liberals understood the risks inherent in trying to reform an imperfect but
undeniably liberal order based on prejudice, and tried to minimise these risks by concealing
novelty behind a facade of antiquity. But they did not understand the risks well enough to avoid
them. They still managed to undermine the foundations of liberty. Their reforms needed an
efficient civil service. Creating one set off a public choice explosion that the most influential
liberal writers had not expected, did not recognise, and even did what they could to encourage

(Chapter One, p.48 et seq).

The Victorian liberals could have avoided this. Yes, they did reject the old Common Law
arguments that had kept England free for centuries. Yes, they did create an efficient civil service
with all the public choice potential thereby entailed. Even so, they had a body of economic
philosophy that clearly showed the advantages of leaving private effort alone. They could
demonstrate with impressive logic the benefits of international and domestic free trade. Had they
applied these insights consistently, they might have been able to contain the monster they had
unwittingly created. As it was, they fatally compromised their ideology. To return to the earlier
legal analogy, they allowed cases for state intervention to stand on proof made out on the balance

of probabilities, rather than made beyond reasonable doubt.

T.B. Macaulay, for example, accepted the case for state planning in the location of railway lines
because he thought the country would thereby have gained a more rational network. In this, he
was probably right. What he failed to understand, however, was that the results of state planning
would not stop with a better railway network. There would also be an argument laid down for
the value of state planning that would be ruthlessly pressed by the bureaucrats and special interest

groups to push voluntary effort aside in many other areas (Chapter One, p.54).

Still worse, perhaps, was their frequent ignorance of whether the facts alleged in favour of state
action were true. Like histortans ever since, they accepted the claims made in the Parliamentary
Reports of their age as incontestably true. In fact, these Reports were put together by
adrninistrators, like Edwin Chadwick, who had a vested interest in showing that only state action
could achieve the ends that everyone desired. A great mass of evidence - about the effectiveness
of private policing and private education for the working classes, and private sanitation, and so

forth - was systematically concealed (Chapter One, p.57)
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By failing to insist on /aissez-faire in all matters, they allowed collectivism to grow up in a

society that never had to repudiate liberalism in words.

Harsh judgements are passed on T.B. Macaulay, J.S. Mill and Walter Bagehot. They thought
they were perfecting liberty. [n fact, they were helping destroy it. If England is still a reasonably

free country, it is because of the residual conservatism of the English people.

A further matter that is not discussed in the essay is the role of company law reform. The
Limited Liability Acts permitted the growth after the 1850s of increasingly large and bureaucratic
organisations. Other things being equal, this should have assisted in the growth of government,
as big business tends to benefit from regulations and taxes high enough to drive smaller

competitors out of business. There is scope for more research on this aspect of the decline of

liberal England.

Indeed, some preliminary research that [ have done indicates that the difficulties that remained
in the way to incorporation helped keep England freer in some areas than was the case in other
countries. Why, for example, was alcohol prohibited in America but not in Britain? Part of the
answer lies in a multitude of cultural and legal attitudes. Part lies, however, in the higher degree
of corporatisation of American business. The breweries that were put out of business by the
Volstead Act were mostly joint stock companies; and their owners and managers had a limited
commitment to them. The breweries threatened by the temperance campaigners in Britain were

mostly family companies; and their owners were willing to spend lavishly to keep temperance

at bay.

All this, however, is yet to be fully investigated. What I submit here is the basics of a

explanation of the rise and fall of English liberty between the sixteenth and twentieth centuries.

Three: The Continuing Decline of Liberalism

The first essay in this section was written in May 1989, on the tenth anniversary of Margaret

Thatcher’s coming to power (Chapter Two). It was based on a series of articles written for
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student publications, some going back into the early years of the decade. In turn, it was followed

by a long line of other analyses of the illiberal nature of “Thatcherism”.

My argument is that the Thatcher reforms cannot be seen as part of any liberal agenda. Much
rather, they were a minimal response to the crises of the 1970s. In that decade, the relative
decline of the British economy that had begun in the early 1950s threatened to become an
absolute decline. Inflation, which had been relatively high for a long time, now spiralled out of
control. Unemployment, which had been creeping up since the late 1950s, now rose to levels last
seen before 1940. Profits and investment levels were collapsing. There were strikes and

shortages. 1t scemed at times as if the country was on the verge of some great political upheaval.

The Conservative Government that came to power in 1979 stopped the economic decline. Some
regulations were taken off. Some taxes were lowered. Many state enterprises were sold into the
private sector. The trade unions were no longer regarded as a tiresome partner in economic
management, to be coaxed and nagged into cooperation. They were instead labelled as an enemy
and smashed without mercy. By the middle 1980s, the reforms were helping the economy into
an impressive recovery. By the late 1990s, they had plainly turned Britain from the “Sick Man

of Europe” into one of the most open and dynamic economies in the worid.

Obviously, Thatcherism contained a lot of liberal economics. But these were always applied in
carefully measured doses. Just enough was done to stop the relative decline. Since most other
countries are still social democracies, or are misgoverned on other lines, not very much needed
to be done compared with what might have been done. The overall burden of taxes hardly
changed during the years of Conservative rule. All that changed were its incidence and mode of
collection. As for regulation, this was reduced for big business, but greatly extended for small
companies and sole traders. And outside the narrowly economic, there was a retreat from

liberalism more pronounced than in any other time of peace in ail of modern English history.

The procedural safeguards of the Common Law have in many cases been brushed aside
(Chapters Two and Three). Retrospective legislation has been made. Trial by Jury has been
limited. The right to silence has been abolished. The burden of proof is being progressively

reversed in criminal cases, so that innocence rather than guilt needs to be proved in court. Some
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punishments can now be imposed without any due process whatever.

Turning to substantive iaw, we find that there has been the first pre-publication censorship in 300
years in the Video Recordings Act 1984. There has been a great mass of money laundering
offences created, which have turned the banking system from a means of transferring payment
to a means of surveillance and control (Chapter Eight). There has been a general intensifying
of the “War on Drugs” - a war that can be seen on liberal grounds as serving no legitimate public
interest. Though to a lesser degree, there has also been a general war against free choice. The
right to smoke has been attacked with a combination of tax increases, advertising bans, and
propaganda financed by the tax payers (Chapter Eleven). We have also been comprehensively
disarmed, so that our ability to defend our own lives and property has been abolished in favour
of our total reliance on the State for protection (Chapter Five). In its refusal to enact a
clarification of the law regarding consent, the Major Government allowed at least the principle
to be restored, that the State may control what adults do sexuaily with each other in absolute
privacy. In 1990, a man was found guiity of “aiding and abetting others to cause injury to
himself” (Chapter Four, p.94).

Turning from the content of legislation to its mode of enactment, we see that the Thatcher and
Major years were illiberal here too. There was progressively less Parliamentary discussion of
new laws. Instead, they were made by way of treaty obligations. Much of this tendency was
driven by the requirements of European integration - a subject that I do not directly address in
the present texts. During the past 25 years of European membership, our Constitution has been
subtly amended. Some branches of government have been exalted as never before, others set on
their way to extinction. The most obvious beneficiaries have been the administrators, the special
interest groups, and the small number of politicians who learn to play the ruies of the new
system. These have become largely freed from democratic control. The old democratic
institutions remain, but are of decreasing significance. They have little real control over the
decisions that affect our lives. Either they merely ratify those decisions, or they are not even
formally consulted. At every point, this transfer of power is justified by the need to comply with

obligations accepted under the various European Treaties.

Let me take what many will think a trivial example. In October 1995, it became a criminal
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offence to use English measurements in a wide range of commercial transactions. There was an
outcry in the media and to some extent in Parliament, as people were forced to stop using
measurements the very names of which are part of our Janguage. The ouicry was silenced by the
explanatton that this had been forced on us by “Europe”. A Directive from 1989 was produced

which required standard units of measurement throughout the Union.

The explanation was spurious. The Directive did require standardisation, but was silent about
the outlawing of other units of measurement, or the use of criminal law 1o ensure compliance.
Indeed, a Directive of the European Union is not a law. 1t is simply a wish list sent out by the
Commission to the member governments, which can be treated very largely as they wish. 1am
told that in Spain and Italy and Holland, I can still legally buy a gallon of petrol and even a
scruple of vitamin C - assuming | can find anyone there willing to deal with me in these units.
The forced metrication of this country happened not because Jacques Santer decreed that it be
done, but because the relevant officials at the Board of Trade have tidy minds that are offended
by the illogicality of the English system of weights and measures. These people used the excuse
of Europe to avoid the political reaction that might have frustrated their design had they relied

on a law made entirely in this country.

In the case of the money laundering laws - which 1 do extensively discuss (Chapters Eight and
Nine) - the corruption of democracy is still more impressive. These appear to have been forced
on the British Government by a European Directive made in 1991, The truth is that various
Home Office and Treasury officials were looking for new things to regulate in the middle 1980s,
at the same time as various City institutions were worrying about losing business as financial
deregulation opened their markets to new entrants. There were other interested parties, but these
were the important ones. They were powerful enough to lobby the British Government into
joining with the Americans to call for a United Nations initiative against money laundering. This
led to a Convention, that led to a Council of Europe Directive, that led in turn to a European
Union Directive, that led finally to British laws for which no British politician can be blamed -
no matter how much harm they do to the City as a whole - and which no democratic majority can

overturn without first repndiating a mass of treaty obligations.

In 1989, I wrote that the Thatcher Government had set in place the full coercive apparatus of a
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police state. It needed only the right circumstances for that apparatus to be put into use. In 1998,

after another nine years of legal changes, | see no reason whatever to amend this judgement.

Back in the 1980s, | was regarded as eccentric by other liberal supporters of the Thatcher
Government. One denounced me as a “right-wing Guardian reader” when | spoke out at a
meeiing in 1986 against what was then the Public Order Bill. The prevailing view of events was
a kind of economic determinism that the most committed Marxist would have admired. The only
thing that mattered, it was believed, was the economic “base”. All else was merely
“superstructure”. Let the base be changed with enough privatisation and deregulation and tax
cutting, and the matters that 1 was talking about would be of no importance to the outcome. In
1986, I was told at an Adam Smith Institute function to wait another ten years before passing
judgement on the Thatcher project. Even in 1998, I heard a teading member of the Libertarian

Alliance declare that the only matter of any importance was the share of national income taken

by the State.

As said, even in these matters, the judgement must be hostile. There has been no diminution in
the economic power of the State, merely a rearrangement. But considering the claim regardless
of the facts, it is as crude a mistake as can be imagined. Markets are a necessary condition for
the existence of a free society - but they are not sufficient condition. Certainty, where our
economic pursuits are sufficiently regulated or stifled, there can be no liberty in the sense
recognised in this Context Statement. On the other hand, political despotism is perfectly
compatible with the existence of a market economy. The latter can mitigate the worst effects of
the former. Unlike under socialism, disobedience need not be accompanied by starvation. But,
looking from the Hellenistic monarchies to the Italian city states of the late Renaissance, to Chile
under General Pinochet, or Syria under President Assad, the ability to buy and sell without
restraint has never magically created due process in criminal trials, or allowed state actions to be

criticised in public without risk.

Moreover, when a government is freed from constitutional restraints, it may be enlightened in
economic matters, but need not be. The fashion in economics for the past two or more decades
has been to look to markets as the main system of coordination; and governments of virtually all

descriptions have hurried to privatise their telephone systems. But let the fashion swing back to
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state control, and a government increasingly liberated from constitutional restraint will have no
trouble in reversing its policy. Economic freedoms under political despotism are not freedoms

at all, but revocable privileges.

Still worse, technological change combined with big and unlimited government may be about
to propel us into a strange and frightening new world of surveillance. Though | was nearly alone
within the “new right” in making my complaints, there is nothing original in complaining about
police powers and the Spanner case. This has kept the “liberal” press busy since 1979. The full
evil of what has been happening in the past two decades still lies in the future, fully explored only
by a few dystopian science fiction writers. In my writings on identity cards and money
laundering (Chapters Seven, Eight and Nine), | attempt to look into this future and see what

the ultimate effect may be of the Thatcher reforms.

The present moves towards the complete surveillance of financial transactions and the
establishment of an identity card system may together bring about the most total despotism that
ever existed. We do not need to imagine the sort of abuses that have happened elsewhere in the
world - of black people or Jews singled out for discrimination because of their identity cards.
We do not need to imagine anything so melodramatic. All we need do is project present trends

into the future.

As computing power and prices continue to fall, the number of records held on us will naturally
increase. Most of these will be opened for commercial purposes. The supermarket loyalty cards,
for exarmnple, already give a full picture of what their holders are buying. Credit card records have
for years now constituted a pretty full profile of where the holders are going and what they are
buying. Libraries are beginning to store data of what books their members are borrowing; and
bus companies are experimenting with personalised tickets that allow the holder’s whereabouts
to be tracked whenever he boards a bus. Otherwise, closed circuit television systems are being
predicted within five years that will be able to recognise faces from the unique vein patterns that

show through ultra-violet filters on the camera lenses.

These developments have great potential for more effective marketing and customer service and

safety. They are in our interests as consumers. The danger is that their development in a country
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where the State is restrained by few considerations of privacy or due process will tend to make
our lives utterly transparent. It is easy to imagine the excuses that will be given for each of the
records discussed above to be made available to the authorities - just imagine the convenience
of knowing 1f a snspect was in Central London at a certain time, and if he bought any paint of the
variety that was found at the scene of the crime. Once the information is available, it will be

demanded by our big and powerful State.

And here is the despotism. There will be no “boot stamping on a human face - for ever™ It will
in its ontward appearance be gentle and reasonable. It will remain democratic, in the sense of
allowing elections to office and the discussion of anthorised topics. Its uses of power will be
more or less in accord with public opinion. [t will be wholly unlike the great despotic empires

of our century.

In those empires, surveillance and control could never be total. Known dissidents could be
followed round and watched. Informers and secret police could frighten everyone else to some
extent. But while whole populations could feel a certain pressure to conform to the wishes of
those in authority, it was impossible to enforce conformity in all cases. It would have generated
a mountain of paper. Economies, already weakened by socialism, would have been made still

weaker by the diversion of labour to accumulating and nsing this mountain.

But this future despotism will not face such problems. The system that [ can dimly see will not
collapse under the weight of its own folly. The surveillance state, to which we are fast
advancing, will make it easier than ever before to know what people are thinking and doing. And
it will be able to impose a moderate but firm pressure on everyone to conform to whatever code
of behaviour is thought appropriate. Imposed over several generations, not impeded by the
existence of other free countries, and not compromised by the sort of overt tyranny that provokes
spiritual where not other resistance, this new despotism will at last produce a new humanity. The
difference between peopie in this and in earlier despotisms will be as the difference between an

animal chained and an animal tamed.

Most of us, after all, are quite timid. We do not pick our noses in public, or scratch our bottoms,

for fear of how we shall be regarded by the world. To be ashamed, even of nothing very serious,
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is a natural, indeed a necessary feeling. But we are now facing a return to the conformity of
village life from which our ancestors so gladly escaped. We are looking at a future world in
which there will be no privacy, no anonymity, no harmless deception, in which we shall all live

as if in a fish tank.

The effect will an invisible but effective control. The knowledge or prospect of being watched
will for most of us be a greater deterrent from whatever may then be classed as sin than a whole
mass of legal prohibitions. People will come to realise that safety lies in trying to behave and
to think exactly alike. The exposure consequent on doing otherwise will be too awful if vague
to contemplate. There will be some exhibitionists, willing - and perhaps happy - to expose their
lives to the interested scrutiny of others. But not much is to be thought of a world in which such

people have become the only individuals.

Nor is there much to be thought about that world’s chances of further progress. During the past
300 years, we have fallen into the habit of believing progress to happen antomatically. But it has

always depended on individuality. Destroy individuality, and there is an end of progress.

In short, I am saying that the intellectual revival of liberalism - which cannot be denied - has led
not to a revival of liberalism in the public domain, but to its further decline. Some of its
economic elements have been detached and used to pay for the technology that is taking us still
further away from liberalism. I am one of the very few modern liberals making this point. Iam
perhaps the only one in this country who has made the point at any length. And even now, I am
still regarded for the most part as a pessimistic Tory obsessed with the trivia of legal procedure
and violations of privacy. Even now, most other liberals seem complacently to assume that
things like video cameras on every street comer and identity cards are somehow part of the liberal

revival, so long as they are provided under a joint venture that involves the use of private finance.

Four: The Prospects of a Return to Liberty

And so, as the past two decades of liberal revival have been a failure at the level of policy, 1 will

in this section outline another strategy by which our freedom might be recovered. This falls

{xxii}



under the heading of “justifications of liberty”, “methods of arguing for liberty”, and the

“medium by which all may be expressed”.

Justifications of Liberty

In order to survive, liberty needs a convincing intellectual justification. It has not been enough
to assert, as | do above, that free people do better than unfree. The arguments from utility are all
valid, but do not seem to 